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Court of Appeals of the District of Columbia 


No. 5579. 


William H. Sprunt et al., 


vs. 


Appellants, 


Direction der Disconto Gesellschaft, a Legal Entity of 

Bremen, Germany, et al. 


a Supreme Court of the District of Columbia. 

Law. No. 79310. j 

William H. Sprunt, Walter P. Sprunt, James Laurence 
Sprunt, Devereaux H. Lippitt, and William L. Walker, 
Individually and as Surviving Partners! of the Copart¬ 
nership, Alexander Sprunt & Son, Bremeji, Germany, and 
J. Laurence Sprunt, William H. Sprunt j and Walter P. 
Sprunt, as Executors of the Estate of James Sprunt, 
Deceased, Who in His Lifetime was a Member of said 
Copartnership, Alexander Sprunt & Soii, Bremen, Ger¬ 
many, and Walter P. Sprunt and J. Laurence Sprunt, 
as Executors of the Estate of Thomas Edward Sprunt, 
Deceased, Who in His Lifetime was a Member of said 
Copartnership, Alexander Sprunt & Son, Bremen, Ger¬ 
many, and William H. Sprunt, W T alter P. Sprunt, and 
James Laurence Sprunt, Individually and as Surviving 
Partners of the Copartnership, Alexander Sprunt & Son, 
Wilmington, North Carolina, and J. Laurence Sprunt, 
William H. Sprunt, and W 7 alter P. Sprunt, as Executors 
of the Estate of James Sprunt, Deceased, W 7 ho in His 
Lifetime was a Member of said Copartnership, Alexander 
Sprunt & Son, Wilmington, North Carolina, and Walter 
P. Sprunt and J. Laurence Sprunt, as Executors of the 
Estate of Thomas Edward Sprunt, Deceased, W r ho in His 
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Lifetime was a Member of said Copartnership, Alexander 
Sprunt & Son, Wilmington, North Carolina, Plaintiffs, 

v. 

Direction der Disconto Gesellschaft, a Legal Entity of 
Bremen, Germany, and The London and Liverpool Bank 
of Commerce, Limited, a Legal Entity of London, Eng¬ 
land, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the city of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed February 27, 1931. 

In the Supreme Court of the District of Columbia. 

Law. No. 79310. 

William H. Sprunt, Walter P. Sprunt, James Laurence 
Sprunt, Devereaux H. Lippitt, and William L. Walker, 
Individually and as Surviving Partners of the Copart¬ 
nership, Alexander Sprunt & Son, Bremen, Germany, and 
J. Laurence Sprunt, William H. Sprunt, and Walter P. 
Sprunt, as Executors of the Estate of James Sprunt, 
Deceased, Who in His Lifetime was a Member of said 
Copartnership, Alexander Sprunt & Son, Bremen, Ger¬ 
many, and Walter P. Sprunt and J. Laurence Sprunt, 
as Executors of the Estate of Thomas Edward Sprunt, 
Deceased, Who in His Lifetime was a Member of said 
Copartnership, Alexander Sprunt & Son, Bremen, Ger¬ 
many, and William H. Sprunt, Walter P. Sprunt, and 
James Laurence Sprunt, Individually and as Surviving 
Partners of the Copartnership, Alexander Sprunt & Son, 
Wilmington, North Carolina, and J. Laurence Sprunt, 
William H. Sprunt, and Walter P. Sprunt, as Executors 
of the Estate of James Sprunt, Deceased, Who in His 
Lifetime was a Member of said Copartnership, Alexander 
Sprunt & Son, Wilmington, North Carolina, and Walter 
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P. Sprunt and J. Laurence Sprunt, as Executors of the 
Estate of Thomas Edward Sprunt, Deceased, Who in His 
Lifetime was a Member of said Copartnership, Alexander 
Sprunt & Son, Wilmington, North Carolina] Plaintiffs, 

v. 

Direction der Disconto Gesellschaft, a Legal Entity of 
Bremen, Germany, and The London and Liverpool Bank 
of Commerce, Limited, a Legal Entity of London, Eng¬ 
land, Defendants. 

j 

The plaintiffs herein, by their attorneys, declare as fol¬ 
lows : 

1. That at all times hereinafter mentioned James 
2 Sprunt, deceased, Thomas Edward Sprunt, deceased, 
and the plaintiffs, William H. Sprunt, Walter P. 
Sprunt, James Laurence Sprunt, Devereaux fit. Lippitt and 
William L. Walker, were copartners doing business in 
Bremen, Germany, under the partnership name of Alex¬ 
ander Sprunt & Son, Bremen, hereinafter referred to as the 
Bremen firm, and were citizens and residents of the United 
States of America; that during the years 1914j and 1915 and 
prior thereto, for a period of approximately fen years, said 
Devereaux H. Lippitt and William L. Walker were tempo¬ 
rarily sojourning in Bremen, Germany, in bharge of the 
business and management of said Bremen fiifm. 

2. That James Sprunt, deceased, Thomas Edward Sprunt, 
deceased, and the plaintiffs, William H. Sprunt, Walter P. 
Sprunt and James Laurence Sprunt, were at all times 
hereinafter mentioned, up to and including June, 1919, co¬ 
partners doing business under the partnership name and 
style of Alexander Sprunt & Son, Wilmington, North Caro¬ 
lina, hereinafter referred to as the Wilmingtpn firm, which 
was a separate and distinct American partnership carry¬ 
ing on a separate and distinct business from that of the 
Bremen firm. 

3. That the said James Sprunt, deceased,! departed this 
life testate, on or about the 9th day of Julyl, 1924, and on 
the 18th day of July, 1924, the plaintiffs, Janies Laurence 
Sprunt, William H. Sprunt and Walter P. Sprunt, were 
duly appointed executors of the Last Will and Testament 
of said James Sprunt, deceased, and ever gince said time 
have been and are now the duly appointed, qualified and 
acting executors as aforesaid. 
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4. That the said Thomas Edward Sprunt, deceased, de¬ 
parted this life testate, on or about the 3rd day of March, 

1925, and on the 12th day of March, 1925, the plain- 

3 tiffs, Walter P. Sprunt and James Laurence Sprunt, 
were duly appointed executors of the Last Will and 

Testament of said Thomas Edward Sprunt, deceased, and 
ever since said time have been and now are the duly ap¬ 
pointed, qualified and acting executors as aforesaid. 

5. That on information and belief, it is alleged that at 
all times herein mentioned the defendant, the Direction der 
Disconto Gesellscliaft, hereinafter referred to as the Dis- 
conto, was and is a legal entity organized and existing 
under the laws of Germany and engaged in the business 
of banking at Bremen, Germany; that the Deutsche Bank, 
Filiale, Bremen, hereinafter referred to as the Deutsche 
Bank, was at the times herein referred to a legal entity 
organized and existing under the laws of Germany and en¬ 
gaged in the business of banking at Bremen, Germany. 

6. That on information and belief, it is alleged that at 
all times hereinafter mentioned the defendant, the London 
and Liverpool Bank of Commerce, Limited, hereinafter re¬ 
ferred to as the London bank, was a Corporation organized 
and existing under the laws of Great Britain, and engaged 
in the business of banking at London, England. That said 
London bank not being joined as plaintiff is joined as a 
defendant herein, but no relief or judgment is sought 
against said London bank it being joined as a defendant 
herein in order that it may receive and hold for the benefit 
of plaintiffs herein any judgment which may be entered. 

7. That during the year, 1914, and prior thereto, the 
Bremen firm was doing business in Bremen, Germany, and 
was engaged in the importation of cotton from the United 
States to Bremen and in the resale of said cotton to firms 

on the continent of Europe; that at and during the 

4 same time the Wilmington firm was doing business 
in Wilmington, North Carolina, and was engaged in 

buying, shipping and selling cotton to the Bremen firm. 

8. That prior to the year 1914, the Bremen firm had ar¬ 
ranged, pursuant to the usual practice of carrying on such 
business, for said London bank to accept bank drafts drawn 
by the Wilmington firm on said London bank, in payment 
of the cotton so shipped and sold to the Bremen firm; that 
in order to secure payment of the bank drafts so accepted 
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and discounted by said London bank, it was arranged and 
agreed between the Bremen firm and said London bank 
that the Deutsche bank would be designated and appointed 
the Custodian of the cash and/or the bills of lading and/or 
warehouse receipts covering the cotton upon which the 
drafts had been so accepted by said London bank. 

9. That pursuant to said agreement entered into between 

the Bremen firm and said London bank and the Deutsche 
bank, said Deutsche bank held the cash ahd/or bills of 
lading and/or the warehouse receipts in pledge until the 
Bremen firm paid the drafts so accepted b^ said London 
bank, and upon failure of said Bremen firjm to pay said 
drafts when due the proceeds of the sale j of the cotton 
covered by such drafts which said proceeds were on de¬ 
posit in said Deutsche bank were to be forwarded to Lon¬ 
don in payment of such drafts; that the peutsche bank 
pursuant to said agreement was authorized by said Lon¬ 
don bank to accept cash for the cotton in lieu of the bills 
of lading and the warehouse receipts. j 

10. That within a few months prior to tlie outbreak of 
hostilities between Great Britain and Gerntany, the Lon¬ 
don bank accepted eight drafts drawn by tjie Wilmington 

firm to the order of the Bremen firip and endorsed 
5 by the latter and payable in pounds sterling in Lon¬ 
don; said drafts are identified as follows: 

i 

90 day draft accepted June 4, 1914, due Sept. 

5, 1914.|. £4,368. 4. 9 

90 day draft accepted June 4, 1914, due Sept. 

5, 1914. j. 3,681.15. 3 

90 day draft accepted July 4, 1914, due Oct. 

5, 1914. j. 6,018.15. 2 

90 day draft accepted July 4, 1914, due Ocf. 

5.1914 . j. 7,081.4.10 

90 day draft accepted July 11, 1914, due Ocf. 

12.1914 . J. 6,038.5.3 

90 day draft accepted July 11, 1914, due Oct. 

12, 1914. 6,061.14. 9 

90 day draft accepted July 27, 1914, due Oct. 

18.1914 .j. 6,149.17.2 

90 day draft accepted July 6, 1914, due Oejt. 

7, 1914.j. 6,051. 3. 7 

j. £45,451. 0. 9 


Total 
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that the total amount of said drafts was 45,451 pounds ster¬ 
ling and 9 pence which at the then current rate of ex¬ 
change of $4.87 per pound is the equivalent of $221,346.55. 

11. That when said drafts became due, a state of war 
existed between Germany and Great Britain. At such time, 
said Deutsche bank held the bills of lading and/or ware¬ 
house receipts covering the cotton so shipped by said Wil¬ 
mington firm to said Bremen firm upon which said drafts 
had been accepted by said London bank as aforesaid; said 
Deutsche bank refused to surrender said bills of lading 
and/or warehouse receipts even upon the deposit of cash 
bv said Bremen firm; and thereafter said Bremen firm 
brought a suit in the courts in Bremen, Germany, against 
said London bank to compel the surrender of said bills of 
lading and/or warehouse receipts. The court in Bremen 

entered decrees requiring the bills of lading and/or 
6 warehouse receipts and/or cotton to be released to 

the Bremen firm upon Disconto making an agree¬ 
ment* to protect the London bank for the value of the cot¬ 
ton released. Said Bremen firm made an arrangement 
with Disconto that Disconto should give the required guar¬ 
antee and the Bremen firm agreed to deposit the proceeds 
of the sale of said cotton with said Disconto, said pro¬ 
ceeds so deposited to be used for the payment of said 
drafts in London or to be returned to said Bremen firm. 
That thereupon said Disconto agreed in writing to become 
self debtor for the payment in London to said London 
bank for the value of the cotton so released, a copy, to¬ 
gether with a translation thereof, of one of such written 
agreements being attached hereto, made a part hereof, 
and marked Exhibit “A”. 

12. On the 1st day of September, 1914, the Deutsche bank 
had in its possession and custody as aforesaid bills of 
lading and warehouse receipts covering cotton so shipped 
and so sold by said Wilmington firm to said Bremen firm, 
the bills of lading covering which had been so forwarded 
by said London bank of the value of 898,245 marks, which 
at the current rate of exchange of 23.82 cents per mark is 
the equivalent of $213,961.96. That pursuant to the court 
orders of said Bremen court and pursuant to the arrange¬ 
ment with said Disconto by said Bremen firm, said Dis¬ 
conto between September 10, 1914, and October 30, 1914, 
became self debtor under written contracts in the exact 
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form of said Exhibit A to the London bank in the aggre¬ 
gate sum of 898,245 marks to be paid in London covering 
cotton so released, and pursuant to such arrangement there 
was during said time deposited in said Disconto by the 
Bremen firm the sum of 898,245 marks, which sum was so 
on deposit on October 30, 1914. 

7 13. That at all times herein mentioned, said amounts 
so held by the Disconto were held as a deposit ac¬ 
count for the benefit of the London bank and the Bremen 
firm, and, pursuant to said deposit agreement, said amounts 
were due and payable in London, England, jto the London 
bank in pounds sterling whenever said Discpnto was noti¬ 
fied that said funds were required to pay the drafts so 
accepted by the London bank for the account of the 
Bremen firm. 

14. That when said drafts became due hnd payable in 
London, and at many times during the yehrs 1914, 1915, 
and 1916, the Bremen firm notified the saicl Disconto that 

' i 

said collateral deposit account was needed to pay said 
drafts to the London bank; and frequent demands and 
requests were made and served on the Disconto by the 
Bremen firm and by, and on behalf of, said London bank, 
for the transmission to London of the funds so held and 
so owing by the Disconto to the London bank; that said 
demands and requests were not complied with and no part 
thereof has been paid and the whole amountj thereof is due 
and payable to the plaintiffs from said Disconto. 

15. That all during said time and until the United States 
declared war on Germany, the Wilmington firm and the 
Bremen firm endeavored through the United States De¬ 
partment of State to have the Disconto release the funds 
so held by it in order that said funds might be deposited 
with a custodian bank in the United Statefe, and that the 
Disconto refused to release said money; and that after the 
resumption of trade relations in 1919 between the United 
States and Germanv and between Great Britain and Ger- 

w i 

many, the Disconto also failed and refused to pay said 
sums to the Bremen firm and/or the Wilmington firm 
and/or the London bank. 

8 16. That on the 13th day of September, 1918, after 
a state of war existed between Germanv and the 

* j • 

United States, said Disconto contrary to its said agree¬ 
ment with said Bremen firm and before said London bank 

i 

i 

i 

i 
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had been paid for said drafts so accepted by it as afore¬ 
said for the account of said Bremen firm, unlawfully, 
wrongfully and without right or authority to do so, in¬ 
vested 798,300 marks so on deposit as aforesaid to the 
credit of said Bremen firm in Imperial Treasury notes 
of Germany dated September 30, 1918, of the face value 
of 800,000 marks with the pledge to convert such nptes to 
a subscription to the Ninth War Loan of Germany which 
said notes were on October 5, 1918, converted into Bonds 
of the Ninth German War Loan of the face value of 800,000 
marks. That the Disconto violated its said contract with 
said Bremen firm on said 30th day of September, 1918, 
and then and there unlawfully and wrongfully converted 
said 798,300 marks to its own use. That the value of said 
798,300 marks on said 30th day of September, 1918, at the 
current rate of exchange of 23.82 cents per mark is the 
equivalent of $190,155.06. That said Ninth German War 
Loans are now and alwavs have been of no value what- 
soever. 

That after the wrongful investment of said 798,300 marks 
by said Disconto as aforesaid, there remained on deposit 
with the Disconto under the agreement as aforesaid to the 
credit of said Bremen firm 99,945 marks, no part of which 
has ever been paid to said Bremen firm, said Wilmington 
firm or said London bank. 

17. That on or about March 6, 1922, the Wilmington firm, 
on behalf of and for the benefit of the plaintiffs, in order 
to avoid being sued, paid the London bank, the following 
sums: 


With regard to the two bills due September 5, 

1914.. £8,050. 0. 0 

9 With regard to the two bills due October 

5, 1914.. 13,100. 0. 0 

With regard to the two bills due October 12, 

1914 . .. 12,100. 0. 0 

With regard to the bill due October 28, 1914. . 6,149.17. 2 

Interest to March 6, 1922. 17,492.10.10 


and on September 14, 1923, the Wilmington firm so paid 
to said London bank with regard to principal and interest 
on the draft due October 7, 1914, the sum of 8,756.14.5 
pounds sterling; that the total amount so paid to the Lon¬ 
don bank as principal and interest on said drafts was 
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65,649.2.5 pounds sterling, which at the cbrrent rate of 
exchange on the date of payment of $4.87 ^>er pound ster¬ 
ling, is the equivalent of $319,711.14; that; said payment 
was accepted by the London bank as a full and complete 
discharge and payment by the plaintiffs, of the indebted¬ 
ness of the Bremen firm to the London bank; that by rea¬ 
son of said payment the plaintiffs have become the owner 
of and entitled to all the rights, title and interest that the 
London bank had, or has, in and to the debt due and owing 
in London, England, to the London bank b^ the said Dis- 
conto, and in and to said collateral deposit account held 
by the Disconto. 

18. That by reason of the failure and Refusal of said 
Disconto to perform and carry out its obligations under 
said contract as heretofore set out, and by reason of said 
wrongful, unlawful and unauthorized acts of said Disconto, 
as aforesaid, plaintiffs have been and are aamaged in the 
sum of $213,961.96, together with interest jthereon at the 
rate of 6% per annum from the date of the breach of said 
contract. 

Wherefore, plaintiffs claim from the defendant, the Dis¬ 
conto, the sum of $213,961.96, together with interest thereon 
at the rate of 6% per annum from the 30th day of 
10 October, 1914, besides the costs of this suit; and 
the plaintiffs pray that, in aid of this suit, and pur¬ 
suant to the provisions of the “ Settlement of War Claims 
Act of 1928,’ ’ a writ of attachment may issue against the 
property and/or the proceeds thereof of j the defendant, 
Disconto, seized by the Alien Property Custodian and held 
by him pursuant to the provisions of the I 4 ‘Trading.with 
the Enemv Act” in A. P. C. Trust No. 59(1, or otherwise. 

J. MARVIN HAYNES, 

F. EBERHART HAYNES, 
HERMAN J. GALLOWAY, 

Attorneys for Plaintiffs. 

Exhibit “A.” j 

Die unterzeichnete Bank ubernimmt hiermit gegenuber 
der Firma The London and Liverpool Bank of Commerce, 
Limited in London, E. C., 34. Old Broad Street, vertreten 
durch ihre Treuhanderin, die Firma P. H, Ulrichs & Co. 
in Bremen fur die Anspruche, welche der Firma The Lon- 

2—5579a ! 



10 


WILLIAM H. SPRU5JT ET AL. VS. 


don and Liverpool Bank of Commerce, Limited in London 
gegen die Firma Alexander Sprunt & Son in Bremen 
wegen der dureli ilire genannte Treulianderin erfolgten 
Auslieferung von 128 Ballen Baumwolle, naumlick: 

8 Ballen mit dem Mark BYE ex D. Mariner. 

1 Ballen mit dem Mark NOFY ex D. Chinese Prince. 

1 Ballen mit dem Mark TOZL ex D. 44 44 

3 Ballen mit dem Mark VIMR ex D. 44 44 

7 Ballen mit dem Mark GIF ex D. Luterio. 

3 Ballen mit dem Mark CIGJ ex D. Ariadne Christine. 
3 Ballen mit dem Mark LZK ex D. Borkum. 

11 2 Ballen mit dem Mark LDSD ex D. 44 

1 Ballen mit dem Mark SOZM ex D. 44 
50 Ballen mit dem Mark RYE ex D. Mariner. 

48 Ballen div. — ex D. Chinese Prince. 

1 Ballen mit dem Mark CXAI ex D. Torridge, 
erwacksen, die selbstschuldnerische Burgschaft in Holie bis 
zu M 35200. = (schreibe Mark FunfunddreiBigtausend- 
zweihundert). 

Bremen, den September 1914. 

(Signed) DIRECTION DER 

DISCONTO GESELLSCHAFT. 

Exhibit 44 A.” 

By these presents the undersigned bank is to stand se¬ 
curity as self-debtor to the amount of M. 35,200—(say 
thirty-five thousand two hundred) over against the firm of 
the London and Liverpool Bank of Commerce, Limited, at 
London, E. C., 39 Old Broad Street, represented by its 
Trustee, the firm of P. H. Ulrichs & Co. at Bremen, for 
the claims arising to the firm of the London and Liverpool 
Bank of Commerce, Limited, at London against the firm 
of Alexander Sprunt & Son at Bremen on account of the 
delivery of 128 bales of cotton by its said Trustee, viz: 

8 Bales marked RYE ex S. S. Mariner. 

1 bale marked NOFY ex S. S. Chinese Prince. 

1 bale marked TOZL ex S. S. Chinese Prince. 

3 bales marked VIMR ex S. S. Chinese Prince. 

7 bales marked GIP ex S. S. Luterio. 

3 bales marked CIGJ ex S. S. Ariadne Christine. 

3 bales marked LZK ex S. S. Borkum. 

2 bales marked LDS ex S. S. Borkum. 
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1 bale marked SOZM ex S. S. Borkujn. 

12 50 bales marked RYE ex S. S. Mariner. 

48 bales marked diversely ex S. S. Chinese Prince. 

1 bale marked CXAI ex S. S. Torridge. ! 

Bremen, the — day of Sept. 1914. 

(Signed) 

Affidavit . 

District of Columbia, 

City of Washington , ss: 

Personally appeared before me J. Marvin Haynes, who 
being duly sworn, upon his oath, upon information and be¬ 
lief, declares and says: 

That the defendant, Direction der Disconto Gesellschaft 
is indebted to the plaintiffs in this action and to the de¬ 
fendant, The London and Liverpool Bank of Commerce, 
Limited, in the sum of $213,961.96 together with interest 
thereon from the 30th day of October, 1914, at the rate of 
six per centum per annum, which said Direction der Dis¬ 
conto Gesellschaft held on deposit in the name of Alexan¬ 
der Sprunt & Son, Bremen, as security for certain drafts 
due and payable in London, England, to said London and 
Liverpool Bank of Commerce, Limited, said amount being 
payable in London, England, at the current rate of ex¬ 
change on October 30, 1914. The source of my informa¬ 
tion and the ground of my belief is the statement of ac¬ 
count rendered by said Direction der Disconto Gesell¬ 
schaft on December 31, 1914, a photostatic copy of which 
is attached hereto, made a part hereof and marked Ex¬ 
hibit “A”, together with other document^, papers and in¬ 
formation furnished to me by the plaintiffs herein; said 
statement showing an indebtedness calculated in 

13 marks of 898,245 which at the current rate of ex¬ 
change is the equivalent of $213,961.96. 

The plaintiffs during the years 1923 ahd 1924 paid to 
said London and Liverpool Bank of Commerce, Limited, the 
principal amount due upon said draftb amounting to 
65,649.2.5 pounds sterling, which at the current rate of ex¬ 
change is the equivalent of $319,711.14. That by reason of 
said payment, the plaintiffs have become entitled to and the 
owner of all the rights, title and interest that said London 
and Liverpool Bank of Commerce, Limited, had or has in 
and to said sum due and owing to the plaintiffs from said 
Direction der Disconto Gesellschaft. 


By 


DISCONTO. 
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Because of the failure of the said defendant, Direction 
der Disconto Gesellschaft, to pay to plaintiffs the moneys on 
deposit when due as aforesaid, and because of its indebted¬ 
ness to plaintiffs herein, said plaintiffs have been damaged 
in the sum of $213,961.96 together with interest thereon at 
the rate of six per centum per annum from the 30th day of 
October, 1914. 

Said defendant, Direction der Disconto Gesellschaft, has 
never paid to the plaintiff or to said London and Liverpool 
Bank of Commerce, Limited, any part of said amount so 
owing by said Direction der Disconto Gesellschaft although 
plaintiffs have often requested said defendant, Direction der 
Disconto Gesellschaft so to do. 

The plaintiffs have a just right to recover the said sum 
of $213,961.96 together with interest thereon at the rate of 
six per centum per annum from October 30, 1914, exclusive 
of all setoffs and just grounds of defense. 

The Alien Property Custodian seized certain moneys 
and/or property of the defendant, Direction der Disconto 
Gesellschaft, and now holds in the name of said de- 
14 fendant, Direction der Disconto Gesellschaft, under 
A. P. C. Trust No. 590, the sum of approximately 
$500,000, together with earnings thereon. 

The defendant, Direction der Disconto Gesellschaft, is a 
foreign corporation or a foreign legal entity and does not 
reside or do business in and have any office or representa¬ 
tive in the District of Columbia. 

J. MARVIN HAYNES. 

Subscribed and sworn to before me this 26th dav of Feb- 

«/ 

ruary, 1931. 

[notarial seal.] OLIVE C. WADLIN, 

Notary Public. 

(Here follows Exhibit A, side folio 15.) 

16 Summons. 

Issued February 27, 1931. 
*##*### 

The President of the United States to the defendants, Greet¬ 
ing: 

You are hereby Summoned to appear in this Court on or 
before the twentieth day, exclusive of Sundays and legal 
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holidays, after the day of service of this Wijit upon you, to 
answer the Plaintiffs’ Suit, and show why they should not 
have judgment against you for the cause of Action stated in 
their declaration; and in case of your failure so to appear 
and answer, judgment will be given agaihst you by de¬ 
fault. [ 

Witness the Honorable Alfred A. Wheats, Chief Justice 
of said Court, the 27th day of February, A- D. 1931. 
[seal.] FRANK E. CUNNINGHAM, 

Clerk , 

By ALF G. BUHRMAN, 

Assistant Clerk. 

Marshal’s Return. 

Served copies of the declaration, affidavit, and this sum¬ 
mons, on the Defendants, within named ekch “not to be 
found” 3-27-31. i 

EDGAR C. SNYDER, 

U . S. Marshal in and for the List, of Columbia. 

By W. J. KIRKLAND, 

Deputy lt r S. Marshal. 

17 Writ of Attachment. \ 

Issued February 27, 1931. 
*#*#*!## 

The President of the United States to the Marshal for said 
District, Greeting: 

You are hereby commanded to attach, seizje, and take into 
your custody the defendants’ lands and tenements, prop¬ 
erty and credits which shall be found in this! District, to the 
value of $213,961.96 with interest being the amount of the 
plaintiffs’ demand against the defendants, as shown by the 
affidavit, and claimed in the declaration; ^,nd the further 
sum of $50.00, for the costs and charges wiich may accrue 
in the premises; and the same, so attached, safely keep, 
subject to the orders of the Court, unless tl^e defendants or 
the person in whose possession the property is attached, 
deliver to you, to be filed herewith, his undertaking, with 
sufficient surety or sureties to abide by and perform the 
judgment of the Court in relation to said property. And 
should you attach the defendants’ property hr credits in the 
possession of any other person or persons tjhan the defend- 
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ants you shall notify such person or persons of such seizure 
by virtue of this Writ of Attachment, and serve a notice 
upon him or them as well as on said defendants, to appear in 
said Court on or before the twentieth day, exclusive of Sun¬ 
days and legal holidays, accruing after the service of said 
notice, to show cause, if any there be, why the property 
or credits so attached should not be condemned and exe¬ 
cution thereof had. 

Witness, The Honorable Chief Justice of said 
18 Court, the 27th dav of February, A. D. 1931. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk , 

By ALF G. BUHRMAN, 

Assistant Clerk. 


Notice. 

February 27,1931. 


To Direction der Disconto Gesellschaft, Defendant; Howard 
Sutherland, Alien Property Custodian, Garnishee: 


You are hereby notified to appear in the Supreme Court 
of the District of Columbia on or before the twentieth day, 
exclusive of Sundays and legal holidays, after service 
hereof, and show cause, if any there be, why the property, 
credits, of the said defendant, seized by virtue of the fore¬ 
going Writ of Attachment in the hands of Howard Suther¬ 
land, Alien Property Custodian, Garnishee (of which seizure 
the said garnishee is hereby notified), should not be con¬ 
demned and execution thereof had. 

EDGAR C. SNYDER, 

! U. S. Marshal, 

By WM. J. KIRKLAND, 

Deputy. 

Marshal's Return. 


Attached credits, property of the defendant, in the hands 
of Howard Sutherland, Alien Property Custodian, Person¬ 
ally Garnishee, and served said garnishee with copies of 
this Writ, Interrogatories, and the Notices Pre- 
19 scribed by Sections 446 and 456 of the Code. 

3/2/31. 

EDGAR C. SNYDER, 

U . S. Marshal , 
By W. J. ROBERTS, 

Deputy. 
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Notice. 

i 

Filed March 16, 1931. 


To Howard Sutherland, Alien Property Cjistodian, Gar¬ 
nishee : 

I 

i 

You are required to answer the following interroga¬ 
tories, under oath , within ten days after Service hereof. 
And should you neglect or refuse so to do, judgment may 
be entered against you for an amount sufficient to pay the 
plaintiffs ’ claim, with interest and costs of ^uit. 

J. MARVIN HAYNES, 

F. EBERHART HAYNES, 
HERMAN J. GALLOWAY, 

Attorneys for Plaintiff-. 

Interrogatories. 

i 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between 
the time of such service and the filing of yjour answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount ? 

Answer: No. 

20 2d. Had you, at the time of the service of the writ 

of attachment, served herewith, or ^iave you had, 
between the time of such service and the filipg of your an¬ 
swer to this interrogatory, any goods, chattels, or credits 
of the defendant in your possession or charge? If so, 
what ? | 

Answer: 2. In answer to Interrogatory No. 2, the under¬ 
signed garnishee says that the Alien Property Custodian 
of the United States holds in the Treasury of the United 
States in Trust No. 49,851 in the name of the Direction der 
Disconto Gesellschaft, the sum of $109,384.^0 in cash, and 
securities of the estimated value of $109,658.00. 

The said garnishee, as Alien Property Custodian of the 
United States, also holds in the Treasurv of the United 
States in the following trusts in the name of the Direction 
der Disconto Gesellschaft cash and securities as follows: 
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Securities of the 

Trust Nos. Cash in the sum of: estimated value ol*: 

3,918.'.. $236,500.45 $356,534.00 

6,106.40.70 72.10 

7,917.. 615.16 1,499.36 

10,245. 10,782.40 23,610.00 

10,616. 69,667.84 107,171.50 


Upon information and belief the said garnishee, as Alien 
Property Custodian, says that all of the cash and securi¬ 
ties in said Trusts Nos. 3918, 6106, 7917,10,245, and 10,616, 
or a part thereof, are claimed by individual claimants on 
the ground that said cash and securities belonged to them 
and not to the Direction der Diseonto Gesellschaft at the 
time of the seizure thereof by the Alien Property 
21 Custodian during the recent war between the United 
States and Germany and between the United States 
and Austria-Hungary. 

From all of the foregoing cash and securities named in 
the above-named six trusts the Alien Property Custodian 
. is required by the Settlement of War Claims Act, approved 
March 10, 1928 (c. 580, 45 Stat. 254), to retain and invest 
20 per cent thereof as required by said Settlement of War 
Claims Act. Said 20 per cent is not subject to attachment 
under Section 30 of the Trading with the Enemy Act, as 
amended by Section 15 of said Settlement of War Claims 
Act. 

From all of the foregoing cash and securities held in the 
above-named six trusts the said garnishee, as Alien Prop¬ 
erty Custodian, is also required to retain, pursuant to the 
Trading with the Enemy Act, as amended by the various 
amendments thereto and the Settlement of War Claims 
Act and by the tax laws of the United States, such sum 
or sums as may be found to be due the United States 
and/or the Bureau of Internal Revenue of the United 
States as taxes. 

The said garnishee, as Alien Property Custodian, hereby 
reserves the right to file herein a supplemental and/or 
amended answer setting forth more specifically the amount 
held by him which belonged to the Direction der Diseonto 
Gesellschaft at the time of the seizure thereof. The said 
garnishee has not yet been able to give a final audit show¬ 
ing the exact amount of money and/or other property 
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seized by the Alien Property Custodian during the recent 
war as the property of the Direction der Disconto Gesell- 
schaft which has not been claimed by other parties due to 
the fact that a great number of claims have been filed 
within the last few months which he has bfeen unable to 


examine. 


0. K. 

M. H. 


HOWARD SUTHERLAND, 
Alien Property Custodian, Garnishee . 


22 Subscribed and sworn to before me this 14th day 
of March, 1931. 

SOPHIE D. FREEMAN, 
[notarial seal.] Notary Public, D. C . 

My commission expires on October 20, 19&5. 

Amendment to Answer of Garnishee to Interrogatories . 

Filed May 12, 1931. ! 


Now comes Howard Sutherland, as Alien Property Cus¬ 
todian, Garnishee, and makes the following amendment to 
his answer to the plaintiffs ’ interrogatories by inserting 
after the paragraph of said answer ending with the words 
“Austria-Hungary’’ the following paragraph: 

“The said garnishee denies that any of the said money 
and other property held by him in the Treasury of the 
United States in Trusts Nos. 3918, 6106, 7917, 10,245 and 
10,616 is claimed by the Direction der Disconto Gesell- 
schaft, or that said money and other property held in said 
Trusts belonged to said Direction der Disconto Gesell- 
schaft at the time of the seizure thereof, o^ that said Di¬ 
rection der Disconto Gesellschaft has now, op has had since 
prior to the seizure thereof, any interest pi, or right or 
title to said money or other property held in said Trusts, 
or any part thereof.’’ 

HOWARD SUTHERLAND, 

Alien Property Custodian, Garnishee . 

O. K. 

M. H. I 


3—5579a 




IS 


WILLIAM H. SPRUNT ET AL. VS. 


Subscribed and sworn to before me this 12th day of 
May, 1931. 

* [notarial SEAL.] SOPHIE D. FREEMAN, 

Notary Public, D . C. 

My commission expires October 20, 1935. 

23 Affidavit of J. Marvin Haynes . 

Filed Mav 12, 1931. 

*•*•••# 

District of Columbia, 

City of Washington, ss: 

J. Marvin Haynes, being duly sworn, deposes and says: 

I am one of the attorneys for the plaintiffs herein and 
am familiar with the details in this action. This action 
was commenced on March 2, 1931, by a levy of attachment 
against the property and funds of the defendant, Direc¬ 
tion der Disconto Gesellschaft, in the hands of Howard 
Sutherland, as Alien Property Custodian; 

As appears from the' marshal’s return, endorsed on the 
summons filed herein, the defendants could not be served, 
and the marshal endorsed the words: “Not to be found, 
March 27, 1931”, on the said summons. 

The defendant, Direction der Disconto Gesellschaft, is 
a foreign corporation or a foreign legal entity, and a resi¬ 
dent of Germany, and has not been in, and has not had 
any branch office or representative in the District of Co¬ 
lumbia for more than six months last past; 

The defendant, The London and Liverpool Bank of Com¬ 
merce, Limited, is a foreign corporation or a foreign legal 
entity, and a resident of England, and has not been in and 
has not had any branch office or representative in the Dis¬ 
trict of Columbia for more than six months last past; 

Wherefore, deponent asks for an order for service upon 
said defendants by publication. No previous appli- 

24 cation has been made for the relief herein sought. 

J. MARVIN HAYNES. 

Subscribed and sworn to before me this 11th day of 
May, 1931. 

[notarial seal.] OLIVE C. WADLIN, 

Notary Public. 
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Order for Publication. 
Filed May 12, 1931. 


# 


# 






* 


The object of this suit is to recover th^ sum of $213,- 
916.96, together with interest thereon from the 30th day of 
October, 1914, besides the cost of this suit* which amount 
the defendant, Direction der Disconto Gesellschaft, Bremen, 
Germany, owes to the plaintiffs on accouijt of drafts ac¬ 
cepted by the said London and Liverpool Bank of Com¬ 
merce, Limited, London, England, and for property de¬ 
posited as collateral security for the payment of said 
drafts, pursuant to written contracts whereby said defend¬ 
ant, Direction der Disconto Gesellschafj:, became self 
debtor to said London and Liverpool Bank of Commerce, 
Limited, and payment of which amount was demanded 
during the years 1914, 1915 and 1916, and to recover dam¬ 
ages for the breach by the defendant, Direction der Dis¬ 
conto Gesellschaft, of its contract to pay said sum to said 
London and Liverpool Bank of Commerce, Limited, and/or 
to plaintiffs herein, and to have judgment of condemna¬ 
tion of certain property of the defendant^ Direction der 
Disconto Gesellschaft levied on under an attachment issued 
in this suit to satify the plaintiffs’ debt and damages 
25 for breach of contract. 

It is therefore this 12th day of Mav, 1931, ordered 
that the defendants appear in this court oji or before the 
fortieth day, exclusive of Sundays and lega^ holidays, after 
the day of the first publication of this ordeif, to defend this 
suit and show cause why said condemnation should not be 
had; otherwise the suit will be proceeded With as in case 
of default, provided that this order be published in the 
Washington Law Reporter and the Washington Evening 
Star once a week for three successive week^. 

By the Court: | 

JENNINGS 5AILEY, 

Justice . 

Notice of Motion. 


Filed June 15, 1931. 


# 


* 


* 


Sirs : 


Please take notice that upon the annexed affidavit of 
Thomas H. Creighton, Jr., duly verified the 15th day of 
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June, 1931, and upon the summons and complaint herein, 
and upon the affidavit of J. Marvin Haynes, duly verified 
the 26th day of February 1931, and upon all the papers 
upon which the Writ of Attachment herein was granted, 
and upon the return of the Marshal herein, and upon the 
order of publication herein and all the papers upon which 
the same was granted, the undersigned will move this 
Court at a stated term thereof to be held in the Court¬ 
house at the City of Washington, District of Columbia, on 
the 20th day of June; 1931, at 10 o’clock in the 

26 forenoon of that day or as soon thereafter as coun¬ 
sel can be heard, for an order vacating the Writ of 

Attachment herein, and vacating the order of publication 
herein and quashing the service of the summons and com¬ 
plaint herein, and the undersigned will ask for such other 
and further relief as may seem proper in the premises. 

Dated June 15th, 1931. Oral argument requested. 
Yours, &c. 

THOS. H. CREIGHTON, Jr., 
Attorney for Defendant Direction der 
Disconto Ges. Appearing Specially 
for the Purpose of This Motion Only. 

Service of copy of Notice, Motion, and authorities ac¬ 
cepted this 15 day of June, 1931. 

J. MARVIN HAYNES, 
Attorney for Plaintiffs. 

Affidavit of Thomas H. Creighton , Jr. 
******* 
District of Columbia, ss : 

Thomas H. Creighton, Jr., being duly sworn, deposes and 
says: I am a member of the Bar of the District of Colum¬ 
bia, and I am appearing specially for the defendant Di¬ 
rection der Disconto Gesellschaft, for the purpose of this 
motion onlv. 

On or about the 27th day of February 1931, there was 
filed herein a declaration in an action at law, wherein the 
plaintiffs claim from the defendant Disconto the sum of 
$213,961.96, together with interest from the 30th day 

27 of October 1914. 

Simultaneously there was filed an affidavit of J. 
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Marvin Haynes, duly verified the 26th day of February 
1931. There was also issued a summons in th^ above en¬ 
titled action. j 

It appears from the declaration herein, that the plain¬ 
tiffs are all non-residents of the District of Columbia, the 
complaint stating: 

“The address of all above plaintiffs, with the exception 
of William L. Walker, is 319-321 North Front Street, c/o 
Alexander Sprunt & Co., Wilmington, North Carolina. 

The address of William L. Walker is 3515 Montrose 
Boulevard, Houston, Texas.” 

i 

The defendant, Direction der Disconto Gesellschaft, a 
corporation now merged with the Deutsche Bank, and the 
merged corporation being named Deutsche Baink und Dis¬ 
conto Gesellschaft, is a corporation formerly existing 
under the laws of Germany, and concerning ^aid defend¬ 
ant corporation, the following allegation appears in the 
affidavit of J. Marvin Haynes: 

i 

“The defendant, Direction der Disconto Gesellschaft, is 
a foreign corporation or a foreign legal entity and does 
not reside or do business in and have any office or repre¬ 
sentative in the District of Columbia.” 


The other defendant, The London and Liverpool Bank 
of Commerce, Limited, is described in the complaint as a 
corporation existing under the laws of Great Britain, en¬ 
gaged in the business of banking in London, England. 

Neither of the defendants has an agent oij person con¬ 
ducting its business in the District of Columbia, nor has 
a place of business therein, nor does either transact busi¬ 
ness in the District of Columbia, nor has either any officer, 
agent, or employee whatsoever in the District of Colum¬ 
bia, and therefore has no officer or agent or! employee in 
the District of Columbia upon whom service of 
28 process can be made. As appears from the com¬ 
plaint the transactions grow out of alleged contracts 
not entered into or to be performed, in whole or in part, 
in the District of Columbia, and furthermore^ do not grow 
out of any tort heretofore or hereafter committed in the 
said District of Columbia. 

Upon the application of plaintiffs’ attorneys there has 
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been issued a writ of attachment which has been levied 
upon property alleged to be in the possession of the Alien 
Property Custodian, said to belong to the defendant Di¬ 
rection der Disconto Gesellschaft. 

There has been likewise issued an order for publication 
of the summons, and thereafter there has been published 
the summons pursuant to the provisions of the Code of 
Law's of the District of Columbia. That pursuant to the 
said Code provisions, the Marshal has made a return which 
is on file stating that the defendants are “not to be found 
in this District”. 

Wherefore the defendant Direction der Disconto Gesell¬ 
schaft asks for an order vacating the writ of attachment 
herein, and likewise the order for the publication of the 
summons herein, and the alleged service by publication, 
and that the summons herein be dismissed solely by reason 
of the lack of jurisdiction based upon the facts herein. 

These defendants ask for as speedy a hearing as pos¬ 
sible in view of the fact that the return of their property 
in the custody of the Alien Property Custodian is with¬ 
held bv reason of the said attachment. 

THOS. H. CREIGHTON, Jr. 

Sw'orn to before me this 15th day of June, 1931. 

[notarial seal.] MARTIN J. McNAMARA, 

Notary Public , D . C. 

29 Plaintiffs’ Ansiver to Defendants’ Affidavit in Sup¬ 
port of Motion to Quash Attachment . 

Filed June 22, 1931. 

******* 

Come.s now' the plaintiffs herein by their attorneys of 
record, and, w'hile reserving the right to question and not 
admitting the sufficiency of the notice of motion filed herein 
by Thomas H. Creighton, Jr., as attorney for the defend¬ 
ant, Direction der Disconto Gesellschaft, together with the 
affidavit and memorandum attached hereto, shows to the 
Court that in said affidavit it is alleged that “The defend¬ 
ant, Direction der Disconto Gesellschaft, a corporation now 
merged with the Deutsche Bank and the merged corpora¬ 
tion being named Deutsche Bank und Disconto Gesell- 
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schaft, is a corporation formerly existing finder the laws 
of Germany, ” etc. Plaintiffs further show to the Court 
that they have no information or advices concerning such 
alleged merger or the terms thereof, and, therefore, deny 
the same and demand strict proof thereof. Plaintiffs fur¬ 
ther show to the Court that the Alien Property Custodian 
seized certain properties belonging to the defendant, Di¬ 
rection der Disconto Gesellschaft, and now holds the same 
as the property of said defendant, which said property 
has been levied upon under a writ of attachment issued 
herein. Said property has not been returned to said de¬ 
fendant or to anyone else and is still held afe the property 
of said defendant, Direction der Disconto! Gesellschaft, 
which defendant is indebted to plaintiff^ herein, and, 
therefore, said property must be held to answer the claims 
of plaintiffs herein upon said defendant, Direction der 
Disconto Gesellschaft. 

Wherefore, plaintiffs pray to the Ccjmrt that while 
30 said defendant, Direction der Discontb Gesellschaft, 
has filed no motion herein, that any afid all relief as 
prayed in the affidavit attached to the notice of motion 
should be denied. 

J. MARVIN HAYNES, 

F. EBERHART HAINES, 
HERMAN J. GALLOWAY, 

Attorneys for Plaintiffs . 

District of Columbia, ss : 

\ 

J. Marvin Haynes, being duly sworn, upon! his oath says: 
I am one of the attorneys for plaintiffs in the above en¬ 
titled cause of action. I have read the foregoing answer 
to the affidavit filed herein by the defendant! Direction der 
Disconto Gesellschaft, and I am informed and believe that 
the facts set forth therein are true. 

J. MARVIN HAYNES. 

Subscribed and sworn to before me thii 22nd day of 
June, 1931. j 

[notarial seal.] OLIVE C. WlVDLIN, 

Notary Public. 

Received a copy this 22nd June, 1931. 

THOS. H. CREIGHTON, Jr. 

i 

I 

i 
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31 Order. 

Filed June 26, 1931. 

*•*•••• 

The above case having been heard by the court upon the 
motion of the defendant, Direction der Disconto Gesell- 
schaft, to quash the writ of attachment therein and vacate 
the order of publication therein and quash the service of 
the summons and complaint therein, it is this 26th day of 
June, 1931, 

Ordered that said motion be and the same is hereby over¬ 
ruled. 

JENNINGS BAILEY, 

Justice. 

Exception noted by said defendant, Direction der Dis¬ 
conto Gesellschaft, and granted. 

JENNINGS BAILEY, 

Justice. 


Stipulation. 

Filed June 26, 1931. 

*•*•••• 

Comes now the plaintiffs herein, by their counsel, and 
also the defendant, Direction der Disconto Gesellschaft, 
one of the defendants herein, by its counsel, and it is hereby 
stipulated and agreed that the entry of a general appear¬ 
ance, or the filing of an answer, or any other pleading or 
proceeding herein, shall not be considered as waiving any 
of the rights of the said defendant which it might 
32 have prior to the entry of said general appearance 
to seek a special appeal from the other of the Su¬ 
preme Court of the District of Columbia overruling said 
defendant’s motion to quash the writ of attachment, etc., 
upon the contention by said defendant that said court has 
not acquired jurisdiction, or any rights which said de¬ 
fendant may have prior to the entry of said general ap¬ 
pearance, to question upon said special appeal, if granted, 
the jurisdiction of this court. This shall not be considered 
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* 

as a consent by the plaintiff to the granting by the Court 
of Appeals of any application for special appeal from the 
above mentioned order by Justice Bailey, j 
Dated June 25, 1931. I 

J. MARVIN HAYNES, ! 

Counsel for Plaintiffs . 
THOS. H. CREIGHTON, Jr., 

Attorney for Defendant, Direction 

der Disconto Gesellschaft. 

j 

Entry of Appearance. 

Filed June 27, 1931. ! 




* 


Comes now Thomas H. Creighton, Jr., ipember of the bar 
of this court, and enters an appearance fbr the defendant, 
Direction der Disconto Gesellschaft, one of the defendants 
above named. 

THOS. H. CREIGHTON, Jr., 

Attorney for Defendant j Direction 

der Disconto Gesellschaft . 


Dated June 27, 1931. 
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Stipulation . 
Filed June 27, 1931. 


* 


* 


Comes now the plaintiffs herein, by their attorney of 
record, and comes now the defendant, Direction der Dis¬ 
conto Gesellschaft, by its attorney of tecord, and it is 
hereby stipulated and agreed that the jtime of said de¬ 
fendant to plead shall be extended to July 15, 1931. 

J. MARVIN HAYNES, 

Attorney for Plaintiffs. 

THOS. H. CREIGHTON, Jr., 

Attorney for Defendant, Direction 

der Disconto Gesellschaft. 


Dated June 27, 1931. 
4— 5579a 
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Plea. 

Filed July 21, 1931. 

***##*• 

The defendant, Direction der Disconto Gesellschaft, by 
Thomas H. Creighton, Jr., its attorney, for its answer 
alleges: 

1. Avers that it has no knowledge or information suffi¬ 
cient to form a belief of the allegations contained in Para¬ 
graph 1 of the declaration. 

2. Avers that it has no knowledge or information suffi¬ 
cient to form a belief of the allegations contained in Para¬ 
graph 2 of the declaration. 

3. Avers that it has no knowledge or information suffi¬ 
cient to form a belief of the allegations contained in Para¬ 
graph 3 of the declaration. 

34 4. Avers that it has no knowledge or information 

sufficient to form a belief of the allegations contained 
in Paragraph 4 of the declaration. 

5. Upon information and belief denies so much of Para¬ 
graph 5 as alleges that the Direction der Disconto Gesell¬ 
schaft now is a legal entity organized and existing under 
the laws of Germany and engaged in the business of bank¬ 
ing at Bremen, and denies that the Deutsche Bank, Filiale 
Bremen, referred to as the Deutsche Bank, was at the 
times mentioned in the declaration a legal entity organ¬ 
ized and existing under the laws of Germany and engaged 
in the business of banking in Bremen. The fact is that 
the Direction der Disconto Gesellschaft was, at the times 
mentioned in the declaration, a corporation organized 
under the laws of Germany, with a branch office at 
Bremen; that the Deutsche Bank likewise was a corpora¬ 
tion organized under the laws of Germany, with a branch 
office in Bremen. That on or about the 29th dav of Oc- 
tober 1929, the said Direction der Disconto Gesellschaft 
was merged with the Deutsche Bank under the name of 
Deutsche Bank und Disconto Gesellschaft, and the said 
branches in Bremen were united under the title of Deutsche 
Bank und Disconto Gesellschaft, Bremen, and ever since 
said last mentioned date the Deutsche Bank und Disconto 
Gesellschaft has been' a corporation existing under the 



DIRECTION DER DISCONTO GESELLSCHAFt ET AL. 27 

laws of Germany, successor in title to any and all the 
assets of the Direction der Disconto G^sellschaft and 
Deutsche Bank. 

6. Avers that it has no knowledge or information suffi¬ 
cient'to form a belief as to so much of Paragraph 8 as 
alleges that in order to secure payment of i;he bank drafts 

so accepted and discounted by said London and 

35 Liverpool Bank of Commerce, hereinafter called the 
London Bank, it was arranged and agreed between 

the Bremen firm and said London Bank th^t the Deutsche 
Bank would be designated and appointed the Custodian of 
the cash and/or the bills of lading and/or warehouse re¬ 
ceipts covering the cotton upon which the drafts had been 
so accepted by said London Bank. 

7. Avers that it has no knowledge or information suffi¬ 
cient to form a belief as to each and every! allegation con¬ 
tained in Paragraph 9 of the declaration. 

8. Upon information and belief denies soj much of Para¬ 
graph 11 as alleges that the Disconto Bank piade an agree¬ 
ment to protect the London Bank for the vhlue of the cot¬ 
ton released, and that the said Bremen firpm made an ar¬ 
rangement with the Disconto Bank that i)isconto should 
give the required guarantee and that th^ Bremen firm 
agreed to deposit the proceeds of the sale of said cotton 
with said Disconto, said proceeds so deposited to be used 
for the payment of said drafts in London oif to be returned 
to said Bremen firm, and that thereupon said Disconto 
agreed in writing to become self debtor for the payment 
in London to said London Bank for the value of the cotton 
so released. Upon information and belief! this defendant 
further alleges that the said Deutsche Bank received di¬ 
rections from the London and Liverpool Bhnk not to allow 
any cotton which was in warehouses, to the credit of the 
London and Liverpool Bank, to be disposed of without 

simultaneous remittance bv the Deutsche! Bank to said 

* 

London Bank. This defendant alleges thjat the transla¬ 
tion annexed to the declaration, marked Exhibit A, is not 
an accurate translation, and alleges that th^ Disconto Bank 
did not agree to become self debtor for the payment 

36 in London to the said London Bank for the value 

i 

of the cotton so released, and further alleges that 
the agreement annexed to the declaration is not the entire 
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agreement between the Direction der Disconto Gesellschaft 
and the Bremen firm of Alexander Sprunt & Son. 

9. Avers that it has no knowledge or information suffi¬ 
cient to form a belief of each and every allegation con¬ 
tained in Paragraph 12, and alleges that it never became 
self debtor under any written contracts, and, upon infor¬ 
mation and belief, denies that the deposit standing as a 
credit to the firm of Sprunt & Son, Bremen, during the 
times mentioned in said paragraph, was the sum of 898,245 
Marks. 

10. Avers that it has no knowledge or information suffi¬ 
cient to form a belief of each and every allegation con¬ 
tained in Paragraph 13, and avers that it never became 
obligated to pay the drafts accepted by the London and 
Liverpool Bank, or to pay any sum whatsoever to the Lon¬ 
don Bank, in pounds sterling, or any other sum, and it 
further avers that pursuant to the Trading with the Enemy 
Act of England, and a similar legislation to the Trading 
with the Enemy Act effective in Germany, any and all 
payments on the part of any German citizen or corpora¬ 
tion to an enemy alien, such as said London and Liver- 
pool Bank, were, during the continuance of the war be¬ 
tween Great Britain and Germany forbidden by law, and 
likewise the receipt of any moneys on the part of any 
British citizen or corporation from a German enemy alien, 
such as this defendant, was forbidden, by the Laws of 
Great Britain in such cases made and provided. 

11. Upon information and belief denies each and every 
allegation contained in Paragraph 14 of the declara¬ 
tion. 

37 12. Upon information and belief denies the allega¬ 

tions contained in Paragraph 15, that all during said 
times mentioned and until the United States declared war 
on Germany, the Wilmington firm and the Bremen firm 
endeavored, through the United States Department of 
State, to have the Disconto release any funds held by it, 
and alleges that no demand was made upon it for such re¬ 
lease or for the payment of said moneys. 

13. Admits so much of Paragraph 16 as alleges that this 
defendant invested 798,300 Marks in Imperial Treasury 
Notes of the face value of 800,000 Marks, which were after¬ 
wards converted into the Ninth War Loan of Germany 
of the face value of 800,000 Marks, and, upon information 
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j 

and belief, denies each and every other allegation con¬ 
tained in paragraph 16, and alleges the fact to be that 
the said investment was made pursuant to a direction of 
the representative of the said firm duly appointed such 
representative by the District Court in Bremen, which said 
direction had the concurrence of the Compulsory Super¬ 
visor of the assets of the said firm of Sprunt & Son, 
Bremen, appointed such by the Senate of Bremen, pur¬ 
suant to the laws of Germany in such case$ made and pro¬ 
vided, which laws consisted of legislations similar to our 
Trading with the Enemy Act, authorizing the appointment 
of a Compulsory Supervisor of property belonging to 
enemies; that said firm of Alexander Sprhnt & Son con¬ 
sisted entirely of American citizens who w^re at that time 
enemy nationals of Germany. This defendant further al¬ 
leges that the said purchase of the said b^nds was after¬ 
wards ratified and confirmed by the plaintiffs. Said act 
of ratification consisted of a request on the part of the 
plaintiffs to this defendant to institute revaluation pro¬ 
ceedings in their behalf with the authorized public 
38 authorities of Germany, thus recognizing the valid¬ 
ity of the purchase of the said bonds on the part 
of the aforementioned Custodian of Sprunt & Son. This 
defendant, upon information and belief, denies that the 
value of 798,300 Marks on the 30th of September 1918, 
was $190,156.06, and denies that 23.82 cenlis per mark was 
the current exchange rate at that time, ancj denies that the 
Ninth German War Loan did not have ainy value at the 
time of the investment therein. 

14. Upon information and belief denies ^o much of Para¬ 
graph 17 as alleges that by reason of the payment the 
plaintiffs have become the owner of and ehtitled to all the 
rights, title and interest that the London Bank had, or has, 
in and to the debt due and owing, in London, England, to 
the London Bank by the said Disconto, and in and to said 
collateral deposit account held by the Disconto, and fur¬ 
ther denies that the current rate of exchange on the date 
of payment was $4.87 per pound sterling,j and denies that 
the equivalent of the total amount of the pounds mentioned 
in Paragraph 17, was $319,711.14, and further denies that 
it at any time owed the London and Liverpool Bank any 
sums whatsoever, and denies that the amount paid to the 
London Bank by the plaintiffs was the 3um of 65,649.2.5 


i 

i 
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pounds sterling, and denies any knowledge or information 
sufficient to form a belief of whether the payments made 
by plaintiffs were made in order to avoid being sued. 

15. Upon information and belief denies each and every 
allegation contained in Paragraph IS of the declaration. 

For a separate defense this defendant alleges: 

16. That the alleged cause of action set forth in the dec¬ 
laration did not accrue within three years next pre- 

39 ceding the commencement of this action. 

Wherefore defendant, Direction der Disconto Ge- 
sellschaft demands judgment dismissing the declaration 
herein, together with the costs and disbursements of this 
action. 

THOS. H. CREIGHTON, Jr., 

Attorney for Defendant, Direction 

der Disconto Gesellschaft. 

Service acknowledged this 21 dav of July, 1931. 

J. MARVIN HAYNES, 

Attorney for Plaintiffs. 

Affidavit of Defense . 

* * * ; * * * • 


District of Columbia, 

City of Washington, ss: 

Personally appeared before me Thos. H. Creighton, Jr., 
who being duly sworn upon his oath states that: 

I am an attorney at law and I am the attorney for the 

* %/ 

Deutsche Bank und Disconto Gesellschaft, sued herein as 
the Direction der Disconto Gesellschaft, and upon infor¬ 
mation and belief declare and say: 

That the Direction der Disconto Gesellschaft is not a 
legal entity organized and existing under the laws of Ger¬ 
many, engaged in the business of banking at Bremen, Ger¬ 
many; that the Deutsche Bank, Filiale Bremen, was not 
at the times mentioned in the declaration a legal entity 
organized and existing under the laws of Germany 
40 and engaged in the business of banking at Bremen; 

but the fact is that the Direction der Disconto Ge¬ 
sellschaft was at the times mentioned in the declaration a 
corporation organized under the laws of Germany with a 
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branch office at Bremen and the Deutsche j Bank likewise 
was a corporation organized under the lawfs of Germany 
with a branch office in Bremen. That on or about the 29th 
day of October, 1929, the said Direction def Disconto Ge- 
sellschaft was merged with the Deutsche Bank under the 
name of Deutsche Bank und Disconto G^sellschaft and 
that said branches in Bremen were united hnder the title 
of Deutsche Bank und Disconto Gesellschaft, Bremen. 

The defendant, Direction der Disconto Gesellschaft, did 
not make any agreement to protect the London Bank for 
the value of cotton released, and no arrangements w T ere 
ever made between the Bremen firm of Sprunt & Son and 
the Disconto Bank to the effect that said Disconto should 
give the required guarantee and that thq Bremen firm 
agreed to deposit the proceeds of the sale of said cotton 
with said Disconto, said proceeds so deposited to be used 
for the payment of said drafts in London hr be returned 
to said Bremen firm, and that thereupon said Disconto 
agreed in writing to become self debtor for the payment 
in London to said London Bank for the value of cotton 
released, as alleged in the declaration. 

The Deutsche Bank received directions frpm the London 
and Liverpool Bank not to allow any cotton, which was in 
warehouses to the credit of the London and Liverpool Bank 
to be disposed of without simultaneous remittance by the 
Deutsche Bank to said London Bank. The Disconto Bank 
did not agree at any time to become self debtor for the 
payment in London to the said London Bank for the 
41 value of cotton released. 

There was not on deposit, standing as a credit to 
the firm of Sprunt & Son, Bremen, during the times men¬ 
tioned in paragraph 12 of the declaration, the sum of 
898,245 Marks. 

7 i 

The defendant never became obligated to pay the drafts 
accepted by the London and Liverpool Banli or to pay any 
sums whatsoever in pounds sterling, or ^ny other sum. 
That pursuant to the Trading with the Eneihv Act of Eng¬ 
land and similar legislation effective in Germany, no pay¬ 
ments could be made by the defendant to the London and 
Liverpool Bank during the continuance of the war between 
Great Britain and Germany and, likewise, the London and 
Liverpool Bank could accept no payments from said de¬ 
fendant. That during the years 1914, 1915 and 1916 no 
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demands and requests were made and served on the de¬ 
fendant by the Bremen firm and on behalf of the London 
Bank for the transmission of any funds held by the Dis- 
conto for the payment of any drafts due and payable in 
London. 

The defendant invested 798,300 Marks in Imperial Treas¬ 
ury Notes of the face value of 800,000 Marks, which were 
afterwards converted into the Ninth War Loan of Ger¬ 
many of the face value of S00,000 Marks, pursuant to a 
direction of the representative of the said firm of Sprunt 
& Son, Bremen, duly appointed by the District Court in 
Bremen, which direction had the concurrence and approval 
of the Compulsory Supervisor of the assets of said firm 
of Sprunt & Son, Bremen, appointed by the Senate of 
Bremen pursuant to the laws of Germany. The purchase 
of said bonds was later ratified and confirmed by the 
plaintiffs. 

The plaintiffs have never become the owner of and en¬ 
titled to all the rights, title and interest that the London 

Bank had, or has, in and to any debt due and owing 

42 in London to the London Bank bv the said Disconto 

%/ 

and in and to any collateral deposit account held 
by the Disconto. The defendant was not, at any time, in¬ 
debted to the London and Liverpool Bank for any sums 
whatsoever and denies that the amount paid to the Lon¬ 
don and Liverpool Bank by the plaintiffs was the sum of 
65,649.2.5 pounds sterling. The defendant is not indebted 
to the plaintiffs or to the London and Liverpool Bank for 
the benefit of said plaintiffs in any amount whatsoever, 
and said plaintiffs have no claim of any nature or kind 
against said defendant. 

The reason that this affidavit is not made by any of the 
officers or agents of the Deutsche Bank und Disconto Ge- 
sellschaft is that none of its officers or agents is within the 
District of Columbia. The source of my information and 
the grounds for mv belief as to the statements herein is 
a letter sent by the Law Department of the Deutsche Bank 
und Disconto Gesellschaft dated the 19th day of June, 1931, 
copy of which letter is in my possession, together with a 
copy of a translation of a statement of the facts enclosed 
in said letter. 


THOS. H. CREIGHTON, Jr. 
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i 

Subscribed and sworn to before me this 21st day of July, 
1931. 

[notarial seal.] JULIA C. BANNIGAN. 

i 

i 

My commission expires Jan. 14, 1932. 

43 Motion to Strike the Separate Defense of Defendant's 

Plea . 

Filed July 27, 1931. 

j 

* * * # • # # 

I 

I 

Come now the plaintiffs by their attorneys, J. Marvin 
Haynes, F. Eberhart Haynes and Herman J. Galloway, and 
move the court that the alleged separate defense stated in 
paragraph 16 of defendants’ Plea herein be stricken out 
for the reason that said alleged defense is unfounded in law 
and does not constitute a defense to the chuse of action 
stated in the Declaration herein. 

J. MARVIN HAYNjES, 

P. EBERHART HAYNES, 
HERMAN J. GALLjOWAY, 

Attorneys /<jr Plaintiffs . 

Service accepted this 27th day of July, 1931. 

THOS. H. CHEI&HTON, Jr. 

44 Supreme Court of the District of Columbia. 

j 

Friday, October 9, 1931. 

i 

I 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jennings Bailey, 
Jesse C. Adkins, Joseph W. Cox, Justices, presiding. 

i 

i 

# # * # # i# # 

i 

i 

Upon consideration of the motion filed herein to strike 
the separate defense of defendants’ plea it is ordered that 
said motion be and the same is hereby overruled. 

BAILEY, Justice. 


5—5579a 
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Memorandum Opinion . 

Filed October 10, 1931. 

* * * 1 * # * # 

In the Trading with the Enemy Act, as amended, it is pro¬ 
vided that the property in question held by the Alien Prop¬ 
erty Custodian shall “at any time prior to such return, be 
subject to attachment in accordance with the provisions of 
the Code of Law for the District of Columbia, as amended, 
relating to attachments in suits at law &c.” I cannot see 
that any greater rights are given to creditors to attach 
property under these provisions than to attach under the 
general law of the district, and defenses open to defendants 
or the owners of property in the latter case would also be 
open under the former. As the statute of limitations ap¬ 
plies under the general law of the District, I think that it 
also applies here. 

The motion to strike the defense of the statute of limita¬ 
tions will be overruled. 

BAILEY, J. 

45 Demurrer to the Separate Defense of Defendants' 

Plea . 

Filed October 15, 1931. 

******* 

Come now the plaintiffs herein by their attorneys, J. 
Alarvin Haynes, F. Eberhart Haynes, and Herman J. Gallo¬ 
way, and demur to the alleged separate defense stated in 
Paragraph 16 of defendants’ plea herein, and for cause of 
demurrer show to the Court that said alleged defense is un¬ 
founded in law and does not constitute a defense to the cause 
of action stated in the declaration herein. 

J. MARVIN HAYNES, 

F. EBERHART HAYNES, 
HERMAN J. GALLOWAY, 

Attorneys for Plaintiffs. 

Service accepted this 15th day of October, 1931. 

A. R. JOHNSON, Jr. 
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Supreme Court of the District of Columbia. 


Thursday, October 15, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, J^sse C. Adkins, 
Jennings Bailey, Peyton Gordon, Justices, presiding. 

* # * * # i * # 


Comes now the plaintiffs by their attorney of record and 
here in open court note an exception to the overruling of the 
motion to strike separate defense made on the 9th 
46 day of October 1931. Whereupon, plaintiffs are 
granted leave to file herein a demurrer to said sepa¬ 
rate defense of defendants and upon consideration thereof 
it is ordered that said demurrer be and the same is hereby 
overruled. Whereupon, plaintiffs elect to stand upon said 
demurrer and judgment is ordered in accordance therewith. 

Wherefore, it is considered that plaintitjfs take nothing 
by this action that defendants go hence jwithout day be 
for nothing held and recover of plaintiffs tljieir costs of de¬ 
fense to be taxed bv the clerk and have execution thereof. 

Whereupon, the plaintiffs in open court! by their attor¬ 
neys of record note an appeal to the Court of Appeals of this 
District; whereupon, an undertaking to act is a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.0Q) cash with the 
clerk in lieu thereof. 


Memorandum . 


BAILEY, 

Justice . 


October 21, 1931.—$50 deposited in lieu of cost bond on 
appeal by Plaintiffs. 

i 

j 

Assignment of Errors . 

Filed October 21, 1931. 

# * # # * j * * 

i 

■ 

Now comes the plaintiffs herein assigning errors in the 
judgment of dismissal entered herein by the court on Octo- 
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ber 16, 1931, and respectfully show that the court erred as 
follows: 

47 1. The court erred in entering a judgment dismiss¬ 
ing the declaration herein. 

2. The court erred in adjudging, ordering and decreeing 
that the declaration herein be dismissed. 

3. The court erred in not adjudging, ordering and decree¬ 
ing that the declaration herein should not be dismissed. 

4. The court erred in entering an order overruling plain¬ 
tiffs’ demurrer to the separate defense of defendants’ plea. 

5. The court erred in not entering an order sustaining 
plaintiffs’ demurrer to the separate defense of defendants’ 
plea. 

6. The court erred in determining that the right of action 
set out in the declaration herein was barred by the statute of 
limitations. 

7. The court erred in not determining and ordering, ad¬ 
judging and decreeing that the right of action set out in the 
declaration herein was not barred by the statute of limi- 
tations. 

8. The court erred in determining that the right of action 

set out in the declaration herein became barred within three 

vears after the same accrued. 

* 

9. The court erred in determining and in adjudging, or¬ 
dering and decreeing that the right of action set forth in the 
declaration herein was not barred within three vears after 
such right of action accrued. 

10. That the court erred in overruling plaintiffs’ motion 
to strike out the separate defense of defendants’ plea. 

11. That the court erred in not sustaining plaintiffs’ mo¬ 
tion to strike out the separate defense of defendants’ plea. 

12. That the court erred in entering an order denying or 
overruling plaintiffs’ motion to strike out the sepa- 

48 rate defense of defendants’ plea. 

J. MARVIN HAYNES, 

F. EBERHART HAYNES, 
HERMAN J. GALLOWAY, 

Attorneys for Plaintiffs . . 

Service of a copy of the foregoing assignment of errors 
is hereby acknowledged this 21st day of October, 1931. 

A. R. JOHNSON, Jr. 
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i 
I 

Designation of Record . 

Filed October 21, 1931. 

i 
i 

The clerk will please prepare the record on appeal in 
the above entitled case and include thereiii the following 
papers and proceedings: 

1. Declaration and exhibits and affidavits attached or an¬ 
nexed thereto. 

2. Summons issued February 27,1931, together with Mar¬ 
shal’s return thereon. 

3. Writ of attachment served upon Howalrd Sutherland, 
as Alien Property Custodian Garnishee, on!March 2, 1931, 
together with Marshal’s return thereon. 

4. Interrogatories served upon Howard Sutherland, as 
Alien Property Custodian, on March 2, 1931, and his an¬ 
swers thereto. 

5. Affidavit of J. Marvin Haynes^ Attorney for 
49 plaintiffs, asking for an order for service by pub¬ 
lication. 

6. Order for service by publication. 

7. Stipulation dated June 27, 1931. 

8. Entry of appearance for the defendant, Direction der 
Disconto Gesellschaft. 

9. Plea of the defendant, Direction der Disconto Gesell¬ 
schaft, and affidavit annexed thereto. j 

10. Motion to strike the separate defense of defendant’s 
plea. 

11. Opinion of court filed on October 9, 1931. 

12. Order of court overruling motion to strike separate 
defense of defendant’s plea with plaintiffs’ exceptions 
thereto. 

13. Order of court granting leave to file demurrer to 
separate defense of defendant’s plea. 

14. Demurrer to separate defense of defendant’s plea. 

15. Order of court overruling demurrer |to separate de¬ 
fense of defendant’s plea together with plaintiffs’ excep¬ 
tions thereto. 

16. Order and judgment of court dismissing declaration 
together with plaintiffs’ exceptions thereto, and notation 
of appeal. 
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17. Assignment of errors. 

18. This designation of record. 

J. MARVIN HAYNES, 

! F. EBERHART HAYNES, 
HERMAN J. GALLOWAY, 

Attorneys for Plaintiffs. 



Service of a copy of the foregoing designation of 
record is hereby acknowledged this 21st day of Oc¬ 
tober, 1931. 

A. R. JOHNSON, Jr., 

Attorney for Defendant, Direction 

der Disconto Gesellschaft . 


Counter Designation of Record. 
Filed October 26, 1931. 


Now comes the Direction der Disconto Gesellschaft, ap¬ 
pellee in the above-entitled cause, and designates parts of 
the record to be included in the transcript in addition to 
those designated by appellant, such additional parts being 

deemed necessarv and material for a determination of the 

* 

questions raised on appeal, namely: 

1. Notice of Motion dated June 15th, 1931, for an order 
vacating the writ of attachment and vacating order of 
publication and quashing service of the summons and com¬ 
plaint. 

2. Affidavit upon which the said application was made. 

3. Plaintiffs’ answer to defendant’s affidavit in support 
of notice of motion to quash attachment. 

4. Order overruling motion to quash Writ of Attachment 
and vacate order of publication. 

5. Exception noted by the defendant. 

6. Stipulation dated June 25, 1931, that entry of notice 
of appearance and filing of answer shall be without preju¬ 
dice. 

7. This designation of record. 

A. R, JOHNSON, Jr., 

Attorney for Defendant, Direction 

der Disconto Gesellschaft. 
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51 Service of a copy of the foregoing designation of 

record is hereby acknowledged this 26 day of Oc¬ 
tober, 1931. | 

F. EBERHART HAYNES. 

52 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 51, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of whichj are made part 
of this transcript, in cause No. 79310 at LaM r , wherein Wil¬ 
liam H. Sprunt, Walter P. Sprunt, James Lajurence Sprunt, 
Devereaux H. Lippitt and William L. Walker, individually 
and as surviving partners of the copartnership, Alexander 
Sprunt & Son, Bremen, Germany, et al., are Plaintiffs and 
Direction der Disconto Gesellschaft, a l^gal entity of 
Bremen, Germany, et al., are Defendants, ^s the same re¬ 
mains upon the files and of record in said icourt. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said court, at the city of Washington, in 
said District, this 30th day of December, 1931. 


[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

| Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5579. William H. Sprunt et ah, appellants, vs. Direc¬ 
tion der Disconto Gesellschaft, a legal entity of Bremen, 
Germany, et al. Court of Appeals, District of Columbia. 
Filed Dec. 30, 1931. Henry W. Hodges, CWrk. 
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IN THE 

Court of Hppcals 

District of Columbia, 


William H. Sprunt, Walter P. 
Sprunt, James Laurence 
Sprunt, et ai, 

Appellants, 

AGAINST 

Direction Der Disconto Gesell- 
schaft, A Legal Entity of 
Bremen, Germany, et aL, 

Appellee. 


BRIEF FOR THE APPELLEE 




Statement of the Case. 


This is an appeal by the plaintiffs-appellants 
from a judgment of the Supreme Court of the 
District of Columbia (R., 35), determining that 
the plaintiffs take nothing by this action and 
that the defendants recover of plaintiffs fheir 
costs. This judgment was rendered after the 
plaintiffs’ demurrer (R., 34) to the separate de¬ 


fense of the defendant (R., 30) which was 


the 


plea of the Statute of Limitations. 
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This defense reads as follows (R., 30): 

“For a separate Defense this defendant 
alleges: 

16. That the alleged cause of action set 
forth in the declaration did not accrue with¬ 
in three years next preceding the commence¬ 
ment of this action.” 

Plaintiffs electing to stand upon the demurrer, 
the Court entered judgment as above mentioned 
(R., 35). 

This action is brought by plaintiffs, residents 
of Wilmington, North Carolina (R., 1 and 2) 
against the Direction der Disconto Gesellschaft, 
described in the title of the declaration as “a 
legal entity of Bremen, Germany” (R., 2) and 
described in paragraph “5” of the declaration 
as “a legal entity organized and existing under 
the laws of Germany” (R., 4). 

The action is for the recovery of the sum of 
$212,000., based upon the alleged failure and re¬ 
fusal of the Disconto Bank to perform its agree¬ 
ment (R., 9). 

Paragraph “18” of the declaration reads as 
follows (R., 9): 

“18. That by reason of the failure and 
refusal of said Disconto to perform and 
carry out its obligations under said con¬ 
tract as heretofore set out, and by reason of 
said wrongful, unlawful and unauthorized 
acts of said Disconto, as aforesaid, plaintiffs 
have been and are damaged in the sum of 
$213,961.96, together tvith interest thereon at 
the rate of 6% per annum from the date of 
the breach of said contract” (Italics ours). 

The breach of contract which constitutes the 
cause of action herein is the alleged failure set 
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forth in paragraph “14” of the declaration read¬ 
ing as follows (R., 7): 

4 ‘14. That when said drafts became due 
and payable in London, and at many times 
during the years 1914, 1915 and 1916, j the 
Bremen firm notified the said Disconto that 
said collateral deposit account was needed 
to pay said drafts to the London bank; and 
frequent demands and requests were made 
and served on the Disconto by the Bremen 
firm and by, and on behalf of, said Loiidon 
bank for the transmission to London of; the 
funds so held and so owing by the Disconto 
to the London bank; that said demands and 
requests were not complied with and; no 
part thereof has been paid and the whole 
amount thereof is due and payable to I the 
plaintiffs from said Disconto.” 

The prayer for judgment reads as follows (R., 
9): | 


“Wherefore, plaintiffs claim from the de¬ 
fendant, the Disconto, the sum of $213,9^1.96, 
together with interest thereon at the rate of 
6% per annum, from the 30£7? day of Octbber, 
1914, besides the costs of this suit; and the 
plaintiffs pray that, in aid of this suit, and 
pursuant to the provisions of the ‘Settle¬ 
ment of War Claims Act of 1928,’ a writ of 
attachment may issue against the property 
and/or the proceeds thereof of the defend¬ 
ant, Disconto, seized by the Alien Property 
Custodian and held by him pursuant to the 
provisions of the ‘Trading with the Ehemy 
Act’ in A. P. C. Trust No. 590, or Other¬ 
wise” (Italics ours). 

The questions on this appeal are:| 

(1) Is the action barred by the Statute 
of Limitations? 




4 


(2) In view of the reservation contained 
in the stipulation (R., 24) and in view of 
the non-residence of plaintiffs and defend¬ 
ants, did the Supreme Court of the Dis¬ 
trict of Columbia have jurisdiction? 

Our adversaries’ brief is devoted to a discus¬ 
sion of only the first question. 

If for anv reason this Court should differ from 
the lower Court on the issue of the Statute 
of Limitations, we believe that the judgment ap¬ 
pealed from should be affirmed by reason of what 
must be the answer to the second question. 

In other words, if the lower Court was wrong 
with regard to the Statute of Limitations, the 
judgment rendered below should be sustained 
by this Court on the ground that because of the 
non-residence of all of the parties to the action, 
the Court did not have jurisdiction. 

That is, if the action was rightfully dismissed, 
the judgment below was correct and should be 
affirmed, even though the reasons given by the 
Court below should not be approved. 

Ward v. Hasbrouck, 169 N. Y. 407; 

City of St. Paid' v. Certain Lands of St. 

Paul (C. C. A.) 48 Fed. (2d) 805. 
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POINT I. ! 

This action being on contract, j the 
period of limitations for bringing the 
action is three years, and the canse of 
action having arisen in 1914, the action 
is barred. 

The Statute of Limitations in the District of 
Columbia is Section 341, Title 24, of The Code 
of the District of Columbia of 1929. That stat¬ 
ute reads as follows: 

“No action shall be brought * * * tupon 
any simple contract, express or implied, or 
for the recovery of damages for any injury 
to real or personal property, or for tile re¬ 
covery of personal property or damages for 
its unlawful detention after three yearsj from 
the time when the right to maintain an^ such 
action shall have accrued; * * V’ | 

It appears from a reading of the declaration, 
and it is not disputed, that the action is not based 
upon a contract under seal; therefore, it is an 
action on simple contract, and simple contract 
means any kind of contract except a contract of 
record and a contract under seal. 

Webster v. Fleming , 52 N. E. 975, 979, 
178 Ill. 140; | 

Corcoran v. Neiv York Cent . & H. R. R. 
Co., 45 N. Y. Supp. 861, 863, 20 Misc. 
Rep. 197; | 

Williston on Contracts, Sec. 12, pajge 10. 

I 

i 

As above pointed out, the breach, according 
to paragraphs “14” and “18” of the declara¬ 
tion, having occurred in 1914, the cause pf ac- 
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tion accrued certainly in those years, and there¬ 
fore under the three year statute of the District 
of Columbia, this action is clearly barred. 

It must be remembered that the defense of the 
Statute of Limitations is looked upon with favor 
bv the courts. 

Campbell v. City of Haverhill , 155 U. 
S. 610, 15 S. Ct. 217. 


POINT II. 

Section 30 of the Trading With the 
Enemy Act which was added as an 
amendment to that act by the Settle¬ 
ment of War Claims Act of 1928, grants 
merely a new remedy and does not cre¬ 
ate a canse of action. 

Section 30 of the Trading with the Enemy Act, 
C 167, 45 Stat. 254, 276, 50 U. S. C. A Appendix, 
Section 30, reads, in part, as follows: 

“Attachment or garnishment of funds or 
property held by Custodian . Any money or 
other property returnable under subsection 
(b) or (n) of section 9 shall, at any time 
prior to such return, be subject to attach¬ 
ment in accordance with the provisions of 
the code of law for the District of Columbia, 
as amended, relating to attachments in suits 
at law and to attachments for the enforce¬ 
ment of judgments at law and decrees in 
equity, but any writ of attachment or gar¬ 
nishment issuing in any such suit, or for 
the enforcement of any judgment or decree, 
shall be served only upon the Alien Property 
Custodian, who shall for the purposes of this 
section be considered as holding credits in 
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favor of the person entitled to such return 
to the extent of the value of the money or 
other property so returnable.” 

Clearly, the effect of this section is to make 
the monies in the hands of the Custodian amen¬ 
able to a warrant of attachment. Prior toj the 
enactment of this section 30 by the Settlement of 
War Claims Act, the property in the hanas of 
the Custodian was not subject to levy; beiijg in 
the custody of the law, it could not be levied upon 
unless Congress directed otherwise. 

In the case of Harris v. Dennis, 3 Peters 422, 
the headnote reads: 

i 

| 

4 ‘But goods imported from a foreign coun¬ 
try and not entered, are in the custody of 
the laws of the United States, and cannpt l>e 
attached upon state process.” 

The statute commences to run “from the |time 
when the right to maintain any such action Ishall 

i 

have accrued”, and the question is: Wheij did 
the right to maintain the action accrue? 

The Statute of Limitations commences to run, 
to use the language of the Code of the District 
of Columbia of 1929, Title 24, Section 341, ^bove 
referred to, “from the time when the right to 
maintain any such action shall have accrued.’’ 

In the case of Baltimore & 0. R . Co. v. fteed, 
223 Fed. 689 (certiorari denied 239 U. S. 640) 
an action was brought in the State courts of 
Ohio and removed to the District Court of the 
United States for the Western Division of the 
Southern District of Ohio, for personal injuries. 
The injuries were suffered by the plaintiff in 
Indiana. 


i 
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The Revised Statutes of Ohio, Sec. 4990, read 
as follows: 

“If, bv the laws of the state or country 
where the cause of action arose, the action 
is barred, it is also barred in this state.” 

and the question was: Where did the cause of 
action arise? The Court held in Indiana. The 
Circuit Court of Appeals said as follows, page 
691: 


“Xo cause of action could arise until the 
obligation was dishonored, for essential to 
it was the concurrence of the obligation and 
a breach thereof which resulted in the ob¬ 
ligee’s damage. This is undoubtedly the 
sense in which the term is used in the Ohio 
statute. Clark v. Eddy, 10 Ohio Dec. 539, 
544: Railroad Company v. Lanvill , 83 Ohio 
St. 108, 115, 93 X. E. 619, 34 L. R. A. (N. 
S.) 1195. The elements of a judicial action, 
according to Pomeroy’s Remedies, §453, are: 

‘A primary right possessed by the plain¬ 
tiff and a corresponding primary duty de¬ 
volving upon the defendant; a delict or 
wrong done by the defendant which con¬ 
sisted in a breach of such primary right 
and duty; a remedial right in favor of 
the plaintiff, and a remedial duty resting 
on the defendant springing from this de¬ 
lict, and finally the remedy or relief itself. 
Every action, however complicated or how¬ 
ever simple, must contain these essential 
elements. Of these elements, the primary 
right and duty and the delict or wrong 
combined constitute the cause of action in 
the legal sense of the term, and as it is 
used in the codes of the several states. 
They are the legal cause or foundation 
when the right of action springs. * * # 
The cause of action, as it appears in the 
complaint, when properly pleaded, will 


i 


9 


I 

i 

! 

I 


therefore always be the foundation! from 
which the plaintiff’s primary riglff and 
the defendant’s corresponding primary 
duty have arisen, together with the facts 
which constitute the defendant’s delict or 
act of wrong’.” (Italics ours). 


In Pomeroy’s Code Remedies (4th ed. 1904) 
secs. 347, 349, the following language is used: 


“If the facts alleged show one primary 
right of the plaintiff, and one wrong done 
by the defendant which involves that right, 
the plaintiff has stated but a single capse of 
action, no matter how many forms and kinds 
of relief he may claim that he is entitled to, 
and may ask to recover; the relief is no 
part of the cause of action.” 


In Bliss’ Code Pleading (3d ed. 1824)! 
113, 114, we find the following language: 


secs. 


“The ‘cause of action’, then, i$ the 
‘wrong’ * * * There can be no cause of ac¬ 
tion aside from the facts which constitute 
it * * * The facts show a wrong committed 
or threatened, and unless they do, thjere is 
no cause of action. * * * The wrong may be 
done (or the cause of action may ari$e) by 
the denial of a right; or by the refusal to 
respond to an obligation; or it may arise 
from mere neglect in the performance of a 
duty; or it may be an affirmative injury. 
* * * The cause of action and the facts 
which show it involve, then, some (wrong 
suffered by the plaintiff—some infraction of 
his rights. * * * The law may give morfe than 
one kind of relief for a single wrong—that 
is, for a single cause of action.” 


In Hahl v. Sugo (1901) 169 N. Y. 10)9, the 
language used by Pomeroy, above quoted, is re¬ 
ferred to with approval. 


i 

i 

i 


i 
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It is clear, therefore, that the cause of action 
and the remedy are separate and distinct. The 
Statute of Limitations under the Code of the 
District of Columbia starts to run from the ac¬ 
crual of the cause of action, no mention being 

made of the existence of the remedy. There- 

* 

fore, the Statute of Limitations did not begin to 
run merely upon the enactment of Section 30 of 
the Trading with the Enemy Act. Said section, 
adding a new remedy, did not create the plain¬ 
tiffs’ cause of action, which, as plaintiffs them¬ 
selves allege, accrued in 1914. 

Since, therefore, the plaintiffs’ alleged cause 
of action accrued in 1914 this suit, instituted in 
1930, is barred bv the three year Statute of Limi- 
tations of the District of Columbia. 


POINT III. 

Plaintiffs could have brought suit on 
their alleged canse of action long prior 
to the enactment of Section 30 of the 
Trading With the Enemy Act, either in 
the Courts of Germany, where the cause 
of action accrued, or in the United 
States. 

It is not subject to dispute that the cause of 
action alleged by plaintiffs in their complaint 
accrued in 1914. Long prior to 1928, they could 
have brought suit upon this cause of action, 
either in the courts of Germany (where the 
defendant was incorporated) or in the courts in 
this country. 

It may be contended that there is no allega¬ 
tion herein that there is a remedy in the courts 
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of Germany for the alleged breach of contract. 
Such contention, however, would be manifestly 
absurd. It is elementary that there is aj pre¬ 
sumption that in civilized countries a person 
who commits a breach of contract can be sued 
for such wrong. 

In the case of Cuba Railroad Company v. 
Walter E . Crosby , 222 U. S. 473, 32 Su] 3 . Ct. 
132, Justice Holmes held that, with reference to 
actions which were not created by statute, the 
law of a foreign jurisdiction was presumed to 
be the same as the law of this jurisdiction. 

On that subject he said: 

“It may be that, in dealing with rudimen¬ 
tary contracts or torts made or comnjiitted 
abroad, such as promises to pay money for 
goods or services, or battery of the person, 
or conversion of goods, courts woul^l as¬ 
sume a liability to exist if nothing to the con¬ 
trary appeared. Parrot v. Mexican C. R. 
Co.', 207 Mass. 184, 34 L. R. A. (N. S.j 261, 
93 N. E. 590. Such matters are likely tjo im¬ 
pose an obligation in all civilized countries.” 

Furthermore, plaintiffs could have sued, tinder 
Section 9 of the Trading with the Enemy Act 
as originally enacted, in the United States Dis¬ 
trict Court, District of North Carolina; or under 
Section 9 of the Trading with the Enemy Act 
as amended by the Act approved June 5, 1920, 
c. 6, 41 Stat. 977, they could have sued ill the 
Supreme Court of the District of Columbia, or 
in the District Court of the United States for 
the District of North Carolina. j 

In fact plaintiffs did bring, under Section 9 
of the Trading with the Enemy Act, in the Dis¬ 
trict Court of the United States for the Eastern 

• i 
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District of North Carolina, an action, Equity 
No. 81, prior to 1921, against the Custodian and 
against the Deutsche Bank and against Koenig 
Brothers, similar to the present action. This 
action is referred to on page 789 of the Alien 
Property Custodian Report of 1922, 67th Con¬ 
gress, 2nd Session, Senate Document No. 181. 

Section 9 of the Trading with the Enemy Act 
was amended by the Act approved June 5, 1920, 
41 Stat. 977, 1 980, so as to add the limitation 
“nor in anv event shall a debt be allowed 
under this section unless it was owing to and 
owed by the claimant prior to October 6, 1917.” 

In construing Section 9 of the Trading with 
the Enemy Act, as amended in 1919 (40 St. 419) 
the United States Supreme Court said in the 
case of Miller v. Robertson, 266 U. S. 243, 45 S. 
Ct. 73, as follows: 

“By the taking, the property seized would 
be put out of reach of persons claiming it 
and beyond the power of creditors to attach 
it for debt. The purpose of section 9 was 
to prevent or lessen losses and inconveni¬ 
ence liable to result to non-enemv persons.” 

The Court further held that the word “debt” 
as used in Section 9, which prescribed: 

“This section gives to ‘any person, not 
an enemv, or ally of enemv * * * to whom 
anv debt mav be owing from an enemv, or 
ally of enemy* the right ‘to institute a suit 
in equity in the District Court * * ** (to 
which suit the Alien Property Custodian or 
the Treasurer of the United States, as the 
case may be, shall be made a party defend¬ 
ant), to establish the * * * debt so claimed. 

* • ♦ jy 



included a cause of action for breach of contract, 
whether for liquidated damages or not. 

Clearly therefore, the plaintiffs had a remedy 
before the enactment of the Settlement of War 
Claims Act of 1928, to wit, a remedy uiider 
section 9 of the Trading with the Enemy Act as 
outlined above. 

As indicated by paragraphs “14” and “18” of 
the declaration and the prayer for judgment ,| the 
present cause of action accrued, before October 
6, 1917, and consequently there is no question 
that plaintiffs could have sued in the Courts of 
Germany or in the Courts of the United States 
many years before the enactment of the Settle¬ 
ment of War Claims Act. 

Furthermore, assuming but not conceding p;hat 
the suit by the plaintiffs against the defendant 
was not maintainable until 1923, there was,! ac¬ 
cording to the declaration, an obligation owing 
to the plaintiffs by the defendant prior to Octo¬ 
ber 6, 1917, and, therefore, any time after Sep¬ 
tember, 1923, plaintiffs could have maintained a 
suit under Section 9, subd. (e) of the Tracing 
With the Enemy Act. j 

Sutherland v. Kanawha Valley Bank , 48 ped. 
(2d) 1027, was an action on a guaranty for the 
payment of certain bonds. The bonds wer4 is¬ 
sued in 1914. The default on the bonds did! not 


take place until July 1, 1924. The court held, 
notwithstanding the action did not accrue hntil 
1924, that the obligation existed prior to October 
6, 1917, and was a debt existing prior to jsaid 
last mentioned date within the meaning of subd. 
(e) of Section 9 of the Trading With the Enemy 


Act, permitting a suit only provided the debt 


was created prior to October 6, 1917. 
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POINT IV* 

Section 30 of the Trading With the 
Enemy Act does not provide that any 
action, whether outlawed or not, may 
be brought at any time prior to the re¬ 
turn of the property levied upon, but 
merely that until its return it is sub¬ 
ject to levy in any action maintainable 
under the Code of Laws of the District 
of Columbia* 

Oar adversaries misinterpret the statute. The 
statute provides merely that the property in the 
hands of the Custodian is subject to attachment. 
It does not state that an action may be brought 
at any time prior to the return of the property. 

Section 30 of the Trading with the Enemy 
Act contains the following language: 

“Any money or other property returnable 
under subsection (b) or (n) of Section 9 
shall, at any time prior to such return, be 
subject to attachment in accordance with the 
provisions of the Code of Law for the Dis¬ 
trict of Columbia 99 (Italics ours). 

That means therefore, that the suit is subject 
to the Statute of Limitations contained in the 
Code for the District of Columbia. 

As explained under Point II, before Section 
30 of the Trading with the Enemy was enacted, 
the property in the Custodian’s hands was not 
subject to levy, but now the bar is removed by 
Section 30. 

Our opponents argue that Section 30 contains 
its own Statute of Limitations. This argument 
is most specious. As indicated above, the Stat- 
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I 

j 

ute is permissive in allowing, before its return, 
the property to become subject to the process 
of attachment. 

This is far from establishing the right to 
maintain or renew an outlawed cause of action. 
A new procedural protective device like attach¬ 
ment cannot be deemed to revive dead causes of 
action. 

POINT V. 

Since the defendant is a foreign cor¬ 
poration, and therefore a non-resident, 
the statnte is not suspended by reason 
of “its absence from the District j of 
Columbia." 

Section 345, Title 24, of the Code of the Dis¬ 
trict of Columbia (1929), reads as follows: j 

“Absence of defendant. —If, when a cause 
of action accrues against a person who is a 
resident of the District of Columbia, hi is 
out of the District or has absconded or con¬ 
cealed himself, the period limited for the 
bringing of the action shall not begin to run 
until he comes into the District or whil^ he 
is so absconded or concealed; and if after 
the cause of action accrues he abscond! or 
conceal himself, the time of such absence or 
concealment shall not be computed as any 
part of the period within winch the action 
must be brought. (Mar. 3, 1901, 31 Stat. 
1389, c. 854, sec. 1269.)" 

i 

There is no other provision of statute sus¬ 
pending the Statute of Limitations, and sincej the 
exception is directed only to residents of the Dis- 
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trict, the exception cannot refer to non-residents. 

In 37 C. J. 995, the following language is to 
be found: 

“Where the statutory exception is ex¬ 
pressly directed to the absence of residents 
at the time of accrual of the cause of action, 
mere absence of a debtor who is not a resi¬ 
dent will not suspend or prevent the run- 
ing of limitations, although it is otherwise 
if he is a resident” (and cases cited). 

Section 345, Title 24, was formerly 1269 of 
the Code of 1901. This provision of law did not 
appear in the Compiled Statutes of the District 
of Columbia of 1894. It therefore would appear 
that this is a new provision of statute, and pur¬ 
posely enacted to regulate the exceptions to the 
operation of the Statute of Limitations. 

As indicated by the case of McKay v. Bradley , 
26 App. D. C. 449 (1906) section 1265, and fol¬ 
lowing, of the Code of 1901 (now Section 341, 
Title 24, and following, of The Code of the Dis¬ 
trict of Columbia), repealed and superseded the 
previous statutes of limitations and was a new 
enactment, and, therefore, the Maryland Statute 
of Limitations, and all other previous statutes 
of limitations, do not apply. 

We have a similar history in Missouri, as 
pointed out in 37 C. J. 995, as follows: 

“In Missouri, the words, ‘who is a resi¬ 
dent of this State,’ were not originally in 
the act; they were inserted in 1895. Prior 
to that time, if the defendant was not a 
resident of the State when the cause of ac¬ 
tion accrued, the statute did not begin to 
run until he became a resident of the State. 
(King v. Lane , 7 Mo. 241, 37 AmD 187; 
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Tag art v. Indiana, 15 Mo. 209.) But | since 
the insertion of those words, it has beeh held 
that the statute began to run when the cause 
of action accrued, although the defendant 
was a non-resident. ( Thomas v. Black, 22 
Mo. 330; Scroggs v. Daugherty , 53 Mo. 497; 
Fike v. Clark, 55 Mo. 105; Oar v. Wilpiarth, 
95 Mo. 212, 8 S. W. 258. St. Joseph, etc., 
R. Co. v. Elwood Grain Co., 199 Mo. A. 
432, 435, 203 SW 680.” 

I 

i 

In Maryland v. Todd, Fed. Cas. No. 9, 220 (1 
Biss. 69) referring to the Statute of Limitations, 
the Court said as follows (p. 71): j 

i 

6 6 It could only be suspended by positive 
law, and there being no law suspending the 
operation of the statute as to absentees, etc., 
it continued to run.” 

Thus, in the case of Emhrey v. Jemison, 131 
U. S. 336, 9 S. Ct. Rep. 776, an action brought 
in Virginia, the Statute of that state provided 
that when a cause of action accrued against a 
person who had before resided in that sthte, if 
such person shall, by departing from the same, 
obstruct the prosecution of such cause, thje time 
of his removal from the state shall not be com¬ 
puted in determining the time within which the 
action ought to have been brought. It was 
held that this section does not apply where 
defendant has removed from the state prior to 
the making of the contract sued on. In that case 
the court said (p. 781): 

“ Having elected to sue him in Virginia, 
the courts sitting there must give effect to 
the limitation prescribed by her law, with¬ 
out any saving in favor of the plaintiff on 

I 
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account of the defendant’s removal prior to 
the making of any contract whatever with 
the plaintiff.” 


POINT VI. 

Tbe cases relied upon by our adver¬ 
saries do not bold tbat a canse of ac¬ 
tion was created by tbe enactment of 
Section 30 of tbe Trading Witb tbe 
Enemy Act. 

Our adversaries’ principal contention is that 
the cause of action herein accrued when Section 
30 of the Trading with the Enemy Act, amended 
by the Settlement of War Claims Act, was en¬ 
acted. 

None of the cases cited by our adversaries sus¬ 
tain any such contention. 

The case of Orenstexn & Koppel A. G. v. Kop¬ 
pel hid. Car , 59 App. D. C. 221 (38 Fed. [2d] 
532), holds merely that a new remedy was cre¬ 
ated. It does not hold that a cause of action 
was created by the enactment of Section 30 of 
the Trading with the Enemy Act. 

This was an action brought for breach of con¬ 
tract on the part of the defendant who opened 
agencies in plaintiff’s territory, solicited former 
customers in competition with plaintiff and used 
the names and symbols that had been transferred 
under contract to the plaintiff. 

In other words, the plaintiff brought suit for 
damages, and the court held that under Section 
30 of the Trading with the Enemy Act, the plain¬ 
tiff could, in such an action, attach the moneys 
of the defendant in the custody of the Alien 
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Property Custodian. This is far from holding 
that the cause of action was created by the enact¬ 
ment of Section 30 of the Trading with the 
Enemy Act, giving the right to attach, j 

The other case construing Section 30 of the 
Trading with the Enemy Act is Sutherland v. 
Kreisch (41 Fed. [2d] 974) and is also to the 
effect that a new remedy is created by | Section 
30 of the Trading with the Enemy Act, and not 
a cause of action. 

In that case the Court held that in ap action 
brought by a trustee in bankruptcy of onO Bank- 
haus Louis David to recover a judgment for an 
amount alleged to be due and owing from the de¬ 
fendant, the plaintiff could attach the moneys 
of the defendant held by the Alien Property 
Custodian, the court overruling the contention 
of the Government that the judgment of con¬ 
demnation therein obtained, violated the final 
provision of the section which forbids the taking 
of actual possession of any money or other prop¬ 
erty held by the Alien Property Custodian or by 
the Treasurer of the United States. 

This is far from holding that a cause of ac¬ 
tion is created by the enactment of Section 30 
of the Trading with the Enemy Act. j 

In the case of Baker v. District of Columbia , 
39 App. D. C. 42, this Court held that the stat¬ 
ute of the District of Columbia, making the es¬ 
tate of a lunatic liable to the District of Colum¬ 
bia for his keep while he was in a hospital for 
the insane owned by the District of Columbia, 
created a new cause of action not theretofore 
existing, and that therefore the Statute of Limita¬ 
tions could not be pleaded because the Statute 
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of Limitations was inconsistent with the very 
enactment of the statute. 

Prior to the enactment of the statute the Dis¬ 
trict of Columbia did not have the right to reim¬ 
bursement as against the estate of a lunatic, in 
other words, a new cause of action was created 
not a mere new additional remedy. Furthermore, 
the plaintiff in the case was a governmental 
agency which was not subject to the Statute of 
Limitations. U. S. v. American Sugar Ref. Co., 
202 U. S. 563. 

Depue v. District of Columbia, 45 App. D. C. 
54, is a similar case brought by the District of 
Columbia against the estate of an insane per¬ 
son, and the court held, following the Baker 
case, supra, that the Statute of Limitations did 
not apply to such an action. 

The Court held that the statute created a 
special right of action upon a liability not there¬ 
tofore existing. 

In the case of Talbott v. Hill, 49 App. D. C. 
96, the Court held that the Statute of Limitations 
simply bars the remedy and does not extinguish 
the cause of action, and therefore the suit to 
cancel a lien of deed of trust cannot be based 
on the ground that exercise of a certain power 
of sale under the trust deed was barred by 
statute. 

Our adversaries refer to the Senate and House 
Reports (pp. 12 and 13 of their brief) as indi¬ 
cating an intention to provide for remedies to 
creditors of enemies owning property held by the 
Custodian. It must be remembered that Section 
9, subd. (e) of the Trading with the Enemy Act 
was amended by the Settlement of War Claims 
Act of 1928 so as to add the following provision: 


4 4 nor shall a debt be allowed under this sec¬ 
tion unless notice of the claim has been filed, 
or application therefor has been madfy prior 
to the date of the enactment of the Settle¬ 
ment of War Claims Act of 1928.” 

! 

Consequently, Section 30 of the Trading with 
the Enemy Act may be regarded as a substitute 
for the previous remedies accorded to nonUnemy 
creditors who had not filed their claims prior to 
the enactment of the Settlement of War Claims 
Act of 1928. ! 

I 

The decision of the Mixed Claims Comihission 
(pp. 26 and 27 of plaintiff’s brief) is entirely 
outside the record, and has no place in thb brief. 
The facts and theories there presented are not 
before the court. 

Furthermore, it holds simply that the appel¬ 
lants had no cause of action against Germany 
under the agreement with Germany creating the 
Mixed Claims Commission. 

The decision of the Mixed Claims Commission 
was to the effect that plaintiffs, not havirig paid 
the indebtedness for which the deposit with the 
defendant was collateral, the plaintiffs cohid not 
hold the Disconto Bank liable for not turning 
over the collateral, and the collateral not having 
been thus released until after the termination 
of the war, the Government of Germany was not 
liable. 

This decision does not determine th^t the 
plaintiffs did not have a cause of action against 
the Disconto Bank prior to 1921. ! 
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POINT VII. 

Both, plaintiffs and defendants being 
non-residents of the District of Colum¬ 
bia, the Supreme Court of the District 
of Columbia was without jurisdiction, 
and the motion to dismiss the case for 
want of jurisdiction should have been 
granted. 

The record indicates that before appearing 
generally and answering, the appellee made an 
application to dismiss the case for want of jur¬ 
isdiction (R., 19-20). 

This motion was overruled and the defendant 
put in an answer, with a reservation contained 
in the stipulation (R., 24) however, that the 
filing of the answer shall l>e without prejudice 
to this defendant raising the jurisdictional ques¬ 
tion. 

Section 44, Title 18, of the Code of the District 
of Columbia of 1929, provides that the Supreme 
Court shall have jurisdiction in all cases in law 
and equity between parties, both or either of 
which shall be resident or be found within said 
District. 

Sections 43, 44 and 46 of Title 18, of the Code 
of the District of Columbia (page 161) read as 
follows (1929): 

“43. Jurisdiction; powers of circuit and 
district courts conferred.—The said court 
shall possess the same powers and exercise 
the same jurisdiction as the district courts 
of the United States, and shall be deemed 
a court of the United States. (Mar. 3, 1863, 
12 Stat. 762, c. 91; Mar. 3, 1901, 31 Stat. 
1199, c. 854, sec*. 61; June 30, 1902, 32 Stat. 
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522, c. 1329; Mar. 3, 1911, 36 StatJ 1167, 
c. 231, sec. 289.) 1 

“44. Same; general jurisdiction.^Said 
court, except as otherwise provided ih this 
title, shall have cognizance of all crimes and 
offenses committed within said district and 
of all cases in law and equity between par¬ 
ties, both or either of which shall be, resi¬ 
dent or be found within said district aiid also 
of all actions or suits of a civil nature at 
common law or in equity, m which the United 
States shall be plaintiffs or complainants; 
and of all seizures on land or watet, and 
all penalties and forfeitures made, arising 
or accruing under the laws of the Ifnited 
States in the District. (R. S. D. C., sec!. 763; 
Feb. 27, 1877, 19 Stat. 253, c. 69, sec. 2; 
Mar. 3, 1901, 31 Stat. 1200, 1202, cj 854, 
secs. 64, 66, 67, 83.) (Italics ours.) 

i 

“46. Same; actions limited to inhabitants 
or sojourners in District of Columbiaj.—No 
action or suit shall be brought in the Su¬ 
preme Court by original process against any 
person who shall not be an inhabitant of, 
or found within, the District, except as 
otherwise specially provided. (R. S. D. C., 
sec. 767.)” (Italics ours.) 

I 

i 

Section 43 does not give the court jurisdiction, 
because Section 112, Title 28 of the U. S. C. A. 

7 # i 

prescribes the following limitation as to the 
jurisdiction of the District courts: 

I 

! 

“Except as provided in sections 113 to 
117 of this title, no person shall be arrested 
in one district for trial in another iii any 
civil action before a district court;! and, 
except as provided in sections 113 tp 118 
of this title, no civil suit shall be brought 
in any district court against any pprson 
by any original process or proceeding in 
anv other district than that whereof Ihe is 

- i 


24 


an inhabitant; but where the jurisdiction is 

founded onlv on the fact that the action is 
% 

between citizens of different States, suit 
shall be brought only in the district of the 
residence of either the plaintiff* or the de¬ 
fendant.” 

The expression “found” in the aforesaid para¬ 
graph, and also in Sec. 44 of the present Code, 
means, of course, served personally with process? 
or appearing voluntarily, but does not mean 
service by publication. ( Spencer, et al. v. Kansas 
City Stock-Yards Co., 56 Fed. 741; Hat-Sweat 
Mfg . Co. v. Davis Setting Mach. Co ., 31 Fed. 
294; Railroad Company v. Harris, 12 Wall. 65). 

Section 44 does not apply because the defend¬ 
ants cannot be “found” within the District. Of 
course, the expression “found” cannot apply 
to the plaintiff in this case, because the expres¬ 
sion “found” means, as indicated above, served 
personally with process. 

Section 46 clearly limits the jurisdiction of the 
court to suits against persons who shall be in¬ 
habitants of, or found within the District. De¬ 
fendants certainlv are not inhabitants of the 
District of Columbia, because “an inhabitant of 
the District” means a corporation organized 
in that District. See the following cases: 

Standard Stoker Co. v. Lower, 46 Fed. 

(2d) 678, 683; 

Shane v. Quincy Mining Co., 145 U. S. 

444, 12 S. Ct. 935; 

In re Keasbey & Mattison Co., 160 U. S. 
221, 16 S. Ct. 273. 

To better understand the situation created by 
these sections of the D. C. Code of 1929, it is 
necessary to know their origin. 




The limiting words in Section 44 “all cases 
in law and equity between parties, both or either 
of which shall be resident or be found within 
said District” are to be found in the Organic 
Act of 1801, Sec. 5 (2 Stat. 103, eh. 15, Code of 
D. C. of 1929, p. 449) reading as follows: 

“Sec. 5. Be it further enacted, That said 
court shall have cognizance of all crimes 
and offences committed within said district, 
and of all cases in law and equity between 
parties, both or either of which shall be 
resident or be found within said district, 
and also of all actions or suits of a icivil 
nature at common law or in equity, in Which 
the United States shall be plaintiffs or Com¬ 
plainants; and of all seizures on land or 
water, and all penalties and forfeitures 
made, arising or accruing under the laws of 
the United States.” 

I 

In 1863 the Courts of the District of Colum¬ 
bia were reorganized, and Sec. 3 of the A<j>t of 
March 3, 1863, 12 Stat. at Large, p. 763, | pro¬ 
vides as follows: 

“Sec. 3. And be it further enacted. That 
the supreme court organized by this! act 
shall possess the same powers and exelrcise 
the same jurisdiction as is now possessed 
and exercised by the circuit court of the Dis¬ 
trict of Columbia, and the justices of the 
court so to be organized shall severally pos¬ 
sess the powers and exercise the jurisdiction 
now possessed and exercised by the jiidges 
of said circuit court.” 

I 

i 

Thus this language endows the Supreme d)ourt 
of the District of Columbia with the jurisdiction 
of the former Circuit Court, and the jurisdiction 
of the former Circuit Court was limited b^ the 
Organic Act of 1801, Sec. 5, above quoted. 
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The Statutes at Large of the United States, 
Vol. 19, page 253, enacted February 27, 1877, 
as part of the law, entitled 

“An act to perfect the revision of the 
statutes of the United States, and of the 
statutes relating to the District of Colum¬ 
bia”, 

contains the following language: 

“Section seven hundred and sixty-three is 
amended by striking out said section and in¬ 
serting in lieu thereof the following as sec¬ 
tion seven hundred and sixty-three; ‘Said 
courts shall have cognizance of all crimes 
and offenses committed within said district 
and of all cases in law and equity between 
parties, both or either of which shall be 
resident or be found within said district and 
also of all actions or suits of a civil nature 
at common law or in equity, in which the 
LTnited States shall be plaintiffs or com¬ 
plainants; and of all seizures on land or 
water, and all penalties and forfeitures made, 
arising or accruing under the laws of the 
United States; and any one of the justices 
may hold a criminal court for the trial of 
all crimes and offenses arising within the 
District.” 

This same language is to be found again in 
the statutes in force in the District of Columbia, 
published in 1894, page 296, section 22 of Chap¬ 
ter XXXV of said Compiled Statutes in force 
in the District of Columbia. 

The Code of 1901, Section 61, prescribing the 
jurisdiction of this Court, provides as follows: 

“The said court shall possess the same 
powers and exercise the same jurisdiction as 
the circuit and district courts of the United 
States, and shall be deemed a court of the 
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United States, and shall also have and ex¬ 
ercise all the jurisdiction possessed and ex¬ 
ercised by the supreme court of the District 
of Columbia at the date of the passage of 
this code.” ! 

and in 1902, by 32 Stat. at Large, page 522, 
Section 61 was amended to read as folloWs: 

I 

“The said court shall possess th^ same 
powers and exercise the same jurisdiction 
as the circuit and district courts of the 
United States, and shall be deemed a court 
of the United States, and shall alsp have 
and exercise all the jurisdiction possessed 
and exercised by the supreme court of the 
District of Columbia under the Act of Con¬ 
gress approved March third, eighteep hun¬ 
dred and sixty-three, creating that court, 
and at the date of the passage of this code.” 

This language is perfectly consistent with the 
limitations created by the Organic Act, Section 
5, and the Act of February 27, 1877, referred to 
above. j 

There is always a presumption against repeal 
by implication. This presumption is not favored 
bv the Courts. To this effect see: 

- i 

Moss v. Z7. S., 29 App. Cas. 188; 

McCarthy v. McCarthy, 20 App. Cas. 

195; 1 

U. S. v. Sampson, 19 App. Cas. 419. 

i 

The present code of 1929 is a codification of 
the Laws of the District of Columbia existing 
prior thereto, and by virtue of 45 Stat. at! Large, 
Chapter 586, p. 1541, establishes prima facie the 
Laws of the District of Columbia. 

Furthermore, an inspection of the Parallel 
Reference Tables at page 501, and the Table of 
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Omitted Provisions on page 512 of the present 
Code, indicates that there is no basis for the con¬ 
tention that Section 44, Title 18, was ever re¬ 
garded as repealed, and therefore there should 
be no doubt that this provision, Section 44, Title 
18, has been the law long prior to the enactment 
of the Code of 1901, and therefore binding upon 
the Supreme Court. 

Furthermore, jurisdiction cannot be obtained 

bv the service of a warrant of attachment. 

* 

Attachments are issued in the Supreme Court, 
District of Columbia, under Section 121, Title 24, 
page 326, of the D. C. Code of 1929. That sec¬ 
tion provides: 

“In anv action at law * * * for the breach 

•> ; 

of a contract setting out, specifically and 
in detail, the breach complained of and 
the actual damage resulting therefrom, and 
also stating either, first, that the defendant 
is a foreign corporation, * * * the clerk shall 
issue a writ of attachment and garnishment, 
to be levied upon so much of the lands, tene¬ 
ments, goods, chattels and credits of the de¬ 
fendant * * * Provided, (here comes the 
provision with reference to the bond).” 

This section was formerly Section 445, of the 
Code of Law for the District of Columbia. 

It will be noticed that this section does not 
increase the jurisdiction of the court, the juris¬ 
diction of the court being limited to actions 
against foreign corporations where the plaintiff 
is a resident of the District, or the defendant 
can be “found” therein. 

Furthermore, it has been repeatedly held that 
in the Federal Courts, attachments are ancillary 
to the action, and a writ of attachment can not 
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be used as a substitute for the service of process. 
In other words, in the absence of service within 
the District, or appearance of the defendant, the 
attachment is nugatory in conferring jurisdic¬ 
tion. 

In Laborde, et al. v. TJbarri, 214 U. S. 1^3, 29 
Sup. Ct. 552, the Court held as follows: 

i 

“The district court ordered the complaint 
to be dismissed as to these heirs,| and 
the attachment against any of their property 
to be dissolved, on the principle that has 
been laid down more than once by this court, 
that, in the courts of the United Stated, 6 at¬ 
tachment is but an incident to a suit^ and, 
unless the suit can be maintained, the attach¬ 
ment must fall.’ Ex parte Des Moines\ & M. 

R. Co., 103 U. S. 794, 796, 26 L. Edl 461, 

462. ‘Unless the suit can be maintained’ 
means, of course, unless the court has jjuris- 
diction over the person of the defendant” 
(italics ours). | 

In re: Stark, 36 Fed. (2d) 280, the headnote 
reads as follows: | 

“An attachment in rem is not effective 
against property of nonresident defendant 
not personally served with process in a plen¬ 
ary action, nor voluntarily submitting him¬ 
self to jurisdiction of court.” 

In 25 C. J. 813, the following language is to be 
found .* 

l 

i 

“Jurisdiction of a nonresident of the state 
and district cannot be acquired by hn at¬ 
tachment of his property within the division 
and district in accordance with the state 
law. Ex p. Des Moines, etc., R. Co., 103 U. 

S. 794, 26 L. ed. 461; Smith v. Reefl, 210 
Fed. 968; TJ. S. v. Brooke, 184 Fed. 341. ’ ’ 


i 



30 


Therefore, the jurisdictional requirements of 
Section 46, Title 18, of the D. C. Code of 1929 
that the defendant must be an inhabitant of or 
“found ’ 9 within the District, is not complied with 
by obtaining an attachment against the defend¬ 
ant’s property. 

In other words, the attachment is not effective 
unless the process has been properly served 
within the District, or the defendant has volun¬ 
tarily appeared. 


POINT VIII. 

The Trading: With the Enemy Act, 
Section 30, does not increase the juris¬ 
diction of this court so as to authorize 
the maintenance of the present action. 

Our opponents contend that Section 30 of the 
Trading with the Enemy Act, providing for at¬ 
tachment or garnishment of the funds or prop¬ 
erty held by the Custodian, increases the juris¬ 
diction of the court. 

Section 30 reads as follows: 

“Attachment or garnishment of funds or 
property held by Custodian. Any money or 
other property returnable under subsection 
(b) or (n) of section 9 shall, at any time 
prior to such return, be subject to attach¬ 
ment in accordance with the provisions of 
the code of law for the District of Columbia, 
as amended, relating to attachments in suits 
at law and to attachments for the enforce¬ 
ment of judgments at law and decrees in 
equity, but any writ of attachment or gar¬ 
nishment issuing in any such suit, or for 
the enforcement of any judgment or decree, 
shall be served only upon the Alien Property 


Custodian, who shall for the purposes of this 
section be considered as holding credits in 
favor of the person entitled to such jreturn 
to the extent of the value of the money or 
other property so returnable.” j 

This section was enacted as part of the .‘Settle¬ 
ment of War Claims Act of 1928. 

Prior to the enactment of this section, ijnoneys 
in the hands of the Custodian, being in the hands 
of an officer of the Government, and therefore; 

1 i 

in the custody of the Government, were not sub¬ 
ject to attachment at all (see page 7 of thi^ brief) 
and consequently this bar was lifted, but| not a 
word in the language of the Section increases 
the jurisdiction of the court. 

In the absence of any language increasing the 
jurisdiction of the court, the writ of attachment 
was not properly issued. 

In the only two cases, Sutherland v. Kreisch, 
41 Fed (2d) 974, and Orenstein & Koppel v. 
Koppel Ind. Car. etc., 38 Fed. (2d) 532, ip which 
Section 30 was under construction before this 
Court, the question of the jurisdiction of the 
court, as limited by the sections of the Code 
referred to in Point VI of this brief, was not 
adverted to, and the question now raised was 
not discussed. 

In the case of Sutherland v. Kreisch, supra, 
this Court simply passed upon the question whe¬ 
ther funds in the hands of the Custodian were 
amenable to the warrant of attachment, j 

In the case of Orenstein & Koppel v. Koppel 
Ind. Car., etc., supra, the Court held that, in an 
action for damages, the funds in the possession 
of the Custodian were subject to a warrant of 
attachment. ! 
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In neither of these two cases, was the ques¬ 
tion now under consideration, even faintly sug¬ 
gested. 


Conclusion. 

The cause of action pleaded having arisen in 
1914, and under plaintiffs’ admission, not later 
than 1923 (Appellants’ Brief, p. 2) and the plain¬ 
tiffs and defendant being non-residents of the 
District of Columbia, the decision of the Court 
below was correct and therefore should be in all 
respects affirmed. 

Respectfully submitted, 

Thomas H. Creighton, Jr., 
Adna R. Johnson, Jr., 

Attorneys for Defendant, 
Direction der Disconto Gesellschaft. 

Thomas H. Creighton, Jr., 

Edwin M. Borchard, 

Otto C. Sommerich, 

Of Counsel. 
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Court of Appeals, district of Columbia 


No. 5579. 


William H. Sprunt, Walter P. Sprung, James 
Laurence Sprunt, et al., Appellants, 

vs. | 

Direction der Disconto Gesellschaft, a Legal En¬ 
tity of Bremen, Germany, et al.. Appellee. 


Appeal From the Supreme Court of The 
District of Columbia. 


REPLY BRIEF FOR THE APPELLANTS. 


The appellee in its brief filed in this cpurt has at¬ 
tempted to raise a question as to the jurisdiction of 
the Supreme Court of the District of Columbia. It 
has also attempted to base an argument in support of 
its contention that the statute of limitations bars the 
maintenance of the remedy now claimed by the ap¬ 
pellants upon the distinction between a cause of ac¬ 
tion and the remedy. The appellants desire in this 
reply brief to reply to these matters appearing in the 
brief submitted by the appellee. 
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THE JURISDICTION OP THE COURT. 

The appellee in its brief contends that because of 
the non-residence of the appellants (plaintiffs) and 
the appellee (defendant) the Supreme Court of the 
District of Columbia did not have jurisdiction. The 
appellee tiled a motion to quash the writ of attach¬ 
ment issued in this case in which motion the so-called 
jurisdictional question w~as raised. The lower court 
overruled the motion (R. 24), and the parties then 
entered into a stipulation to the effect that the entry 
of a general appearance or the filing of an answer or 
any other pleading or proceeding herein should not 
be considered 

“as waiving any of the rights of the said de¬ 
fendant which it might have prior to the entry 
of said general appearance to seek a special ap¬ 
peal from the order of the Supreme Court of 
the District of Columbia overruling said defen¬ 
dant’s motion to quash the writ of attachment, 
etc., upon the contention by said defendant that 
said court has not acquired jurisdiction, or any 
rights winch said defendant may have prior to 
the entry of said general appearance, to question 
upon said special appeal, if granted, the jurisdic¬ 
tion of this court. This shall not be considered as 
a consent by the plaintiff to the granting by the 
Court of Appeals of any application for special 
appeal from the above mentioned order by Jus¬ 
tice Bailey.” (R. 24—Italics ours) 

Thereafter, the appellee entered a general appear¬ 
ance (R. 25) and then entered into a stipulation ex¬ 
tending its time to plead (R. 25), and still later en¬ 
tered a plea to the declaration of appellants (R. 26). 
The plea did not raise the question of lack of juris¬ 
diction (R. 26 to 30). 
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Of course, it is well known that if there is a lack 
of jurisdiction of the subject matter, courts may sua 
sponte examine the question of jurisdiction of the 
subject matter even though such question has not 
been raised by either party or by any pleading. How¬ 
ever, whereas here it is a question of ti^e jurisdiction 
over the parties and not a question of tte jurisdiction 
of the subject matter the matter may be waived or 
cured. Washington Railway & Electric Co. v. New¬ 
man, 41 App. D. C. 439. The appellee lias filed no as¬ 
signment of errors and therefore the question of the 
jurisdiction over the parties is not properly before 
this court, even though it has been raised by the argu¬ 
ment of appellee in its brief. Cooped v. Sillers, 30 
App. D. C. 567, Herbring v. Lee, 280 U. S. 111. The 
stipulation reserved the right of the appellee to ques¬ 
tion the jurisdiction of the court over tljie parties only 
upon a special appeal. The appellee sought a special 
appeal in this court upon that question 1 and the court 
denied the same on July 22, 1931. Therefore, under 
the decided cases, the entry of the genejral appearance 
and the entry of the stipulation extending the time 
for plea, and the filing of a plea in whi^h the question 
of jurisdiction over the parties was nbt again raised 
is a full and complete waiver of such Question by the 
appellee and deprives it of the right to have the same 
reviewed at this time. The appellee by filing its gen¬ 
eral appearance and reserving its right on the juris¬ 
dictional question only as to the special appeal has 
submitted itself to the jurisdiction of this court and 
therefore its present contention is untenable. Mc- 
Adoo v. Ormes, 47 App. D. C. 364, 372; affirmed by 
the Supreme Court, 252 U. S. 469, 474 1 . 

Even if the appellee is not precluded from raising 
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the question of the! jurisdiction over the parties at 
this time (which we do not concede), it is respectfully 
submitted that the Supreme Court of the District of 
Columbia does have jurisdiction. This question was 
fully presented in our printed brief filed in opposi¬ 
tion to the appellee’s application for a special appeal 
in this case, No. 1806, which application was denied 
by this court on July 22, 1931. In that brief we fully 
discussed the jurisdiction of the Supreme Court of 
the District of Columbia. It is not desired to unduly 
prolong this reply brief. Therefore, we here repeat 
the arguments made and the authorities cited in such 
brief and print the same as an appendix hereto, ask¬ 
ing the court to refer to such appendix with the same 
force and effect as though it were copied in the body 
hereof, should it deem the consideration of such ques¬ 
tion necessarv. 

At all events, this litigation is in the nature of an 
action in rem involving property with a situs in the 
District of Columbia. The declaration shows that 
the properties involved were seized by the Alien 
Property Custodian (R. 9), whom the court judicially 
knows has his office in the City of Washington, Dis¬ 
trict of Columbia, and whom the statute requires 
shall deposit the moneys and properties so seized 
with the Treasurer of the United States. The record 
further shows by the answer to the interrogatories 
filed by said Alien Property Custodian that said Cus¬ 
todian c4 holds in the Treasury of the United States” 
a large sum of money involved in this case (R. 15). 
The return of the marshal also shows the properties 
were attached within the jurisdiction of the District 
of Columbia (R. 14). It is well settled by this court 
that an action may be maintained under the laws of 
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the District of Columbia in the Supreme Court of 
the District of Columbia against non-re&ident defen¬ 
dants, either where such defendants voluntarily ap¬ 
pear or jurisdiction is obtained over property be¬ 
longing to such defendants within the District of 
Columbia. McAdoo v . Ormes, 47 App. p. C. 364, af¬ 
firmed 252 U. S. 469; Doerschuck et. dl. v. Mellon, 
Secretary (App. D. C. 1931) 55 Fed. (2d) 741; Mit¬ 
chell Mining Co. v. Emig, 35 App. D. C. 527, 531. 

j 

THE STATUTE OF LIMITATIONS. 

i 

i 

As has been shown by the briefs heretofore filed, 
this is an action in contract, and the appellants con¬ 
tend that (1), Section 30 of the Settlement of War 
Claims Act of 1928, authorizing the proceeding which 
is instituted by the appellants, contains its own stat¬ 
ute of limitations and is not controlled or affected by 
any other statute of limitations contained in the code 
of laws of the District of Columbia; and that (2), even 
if the three year statute of limitations of the code of 
laws of the District of Columbia is aipplicable, the 
proceeding in attachment was first authorized by the 
Settlement of War Claims Act of 1928, and since this 
action was brought within three years after the ef¬ 
fective date of such act, and the three year statute of 
limitations contained in the code of laws of the Dis¬ 
trict of Columbia does not bar a prbceeding until 
“any such action shall have accrued’’, the appellants 
brought this proceeding within time. 

Appellee apparently contends that the Settlement 
of War Claims Act of 1928 merely provided a rem¬ 
edy and that the cause of action having accrued more 
than three years prior thereto the chuse of action 
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was barred, and the attempt by Congress to provide 
a remedv was futile. 

It has long been established by the decisions of this 
Court and the Supreme Court of the United States 
that statutes of limitations barring the bringing of an 
action on contracts do not extinguish the cause of 
action, but merely bar the remedy. Campbell v. Holt, 
115 U. S. 620, 626; Talbott v. Hill, et al., 49 App. 
D. C. 96, 97, 98. The obligation of the contract re¬ 
mains unimpaired; but the creditor is merely de¬ 
prived of his right to enforce the same and thereby 
his remedy has been taken away. It is equally well 
settled that it is entirely within the right of the legis¬ 
lative powers to provide a remedy even after the 
previously existing remedy has been barred by the 
statute of limitations. The debtor has no vested or 
property right in the defense of the statute of limita¬ 
tions and no constitutional inhibitions prevent the 
legislative powers from providing a new remedy, or 
from repealing the existing law containing the bar 
of the statute of limitations. Campbell v. Holt, 115 
U. S. 620, 629; Baker v. District of Columbia, 39 App. 
D. C. 42, 54. Of course, under the decisions of the 
courts, the appellee in this case could not claim the 
protection of any constitutional inhibitions even if 
they otherwise existed, for the reason that the prop¬ 
erty of the appellee had been seized by the United 
States under its war power and was under its ex¬ 
clusive control and power, and Congress could attach 
such conditions as it might see fit to any return of 
this property, and the appellee who claims to be the 
owner thereof must accept all of these conditions or 
not be entitled to any return. White v. Mechanics’ 
Security Corp., 269 U. S. 283, 300; United States v . 
Chemical Foundation, 272 U. S. 1. 
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Therefore, even assuming for the purposes of the 
discussion (which we do not admit) tliat the three 
year statute of limitations provided in the code of 
laws in the District of Columbia ever had any appli¬ 
cation to the situation presented in thi£ case before 
the court, that statute did nothing more than bar the 
remedy. It did not impair the obligation of the con¬ 
tract. It was entirely within the power of Congress, 
both in its capacity as the legislative authority over 
the District of Columbia and as the legislative author¬ 
ity having control of enemy property, to grant a new 
remedy to the appellants, and when Congress did this 
the appellee cannot be heard to complain. Congress 
certainly, to say the least, did grant a new remedy to 
the appellants when it authorized the proceedings and 
attachment under Section 30 of the Settlement of 
War Claims Act of 1928. We have previously shown 
in our opening brief that such was the plain and ex¬ 
pressed intent of Congress, that the statute was 
remedial, and that the courts have held it should be 
given a liberal construction in order tb fully carry 
out the purposes and intent of Congress. We cannot 
believe that this court by any ingenuous distinction 
between cause of action and remedy w}ll attempt to 
thwart the expressed purpose and will of Congress, 
especially when the application of any proper theory 
of the distinction between remedy and cause of action 
demonstrates that it was within the power and right 
of Congress to either grant a new remedy or repeal 
the bar preventing the enforcement of the old. 

As previously pointed out in our opening brief in 
this case, Section 30 of the Settlement of War Claims 
Act contains its own statute of limitations and pro¬ 
vides that the appellants may proceed in the manner 
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prescribed in that act “at any time” prior to the 
return of the property by the Alien Property Custo¬ 
dian. In this connection, it is interesting to note that 
before the enactment of the Settlement of War Claims 
Act, which bv Section 30 of that act amended Section 
9 of the Trading with the Enemy Act so as to permit 
attachment of properties in the hands of the Alien 
Property Custodian, certain limited rights were given 
to certain limited classes of claimants against prop¬ 
erties held by the Alien Property Custodian. Sec¬ 
tion 9 of the original Trading with the Enemy Act 
(C. 106, 40 Stat. 411) provided that in certain cases 
a suit might be brought “at any time before the ex¬ 
piration of six months after the end of the war”. 
(Italics ours.) The amendment to that Act of July 
11, 1919 (C. 6, 41 Stat. 35) and of June 5, 1920 (C. 
241, 41 Stat. 977) contained exactly the same provi¬ 
sion above quoted. In the amendment of December 
21, 1921 (C. 13, 42' Stat. 351), the provision was the 
same except that six months was changed to eighteen 
months, and in the amendment of December 27, 1922 
(C. 13, 42 Stat. 1085), the eighteen months was 
changed to thirtv months. In the so-called Winslow 
Act, being the amendment of March 4, 1923 (C. 285, 
42 Stat. 1511), all time limits for the bringing of 
suits under Section 9 were eliminated and it was pro¬ 
vided that the claimant might institute a suit in the 
Supreme Court of the District of Columbia or in the 
District Court of the United States for the district in 
which the claimant resides, with no time limit pre¬ 
scribed within which it might be brought. When Con¬ 
gress enacted the Settlement of War Claims Act of 
1928, it prohibited any further suits under Section 9 
unless they had been brought before March 10, 1928, 



the date when that act became effective, but provided, 
as Congress stated, a broader right to protect all 
American claimants and provided they might exercise 
this right “at any time” before the property is re¬ 
turned. In other words, since the original enactment 
in 1917 of the Trading with the Enemy Act ? Congress 
had used the phrase “at any time” in prescribing the 
statute of limitations within which the claimants must 
act in the exercise of the rights conferred pnder that 
statute. Congress used the same phrase in the Settle¬ 
ment of War Claims Act and used it in the same con¬ 
nection, namely, as the only statute of limitations ap¬ 
plicable to the rights given to the appellants by that 
act and thereby, as we have previously shbwn in our 
opening brief, excluded the operation of any other 
statute of limitations that might otherwise be con¬ 
tended to be applicable. 

In this connection, it should also be remembered 
that numerous decisions of all the courts show that 
the Trading with the Enemy Act and the Settlement 
of War Claims Act of 1928 were special statutes deal¬ 
ing specifically with the problems there involved and 
therefore not controlled by general statutes, see 
United States v. Chemical Foundation, 27|2 U. S. 1, 
17; Orenstein & Koppel , etc., v. Koppel, etc., 59 App. 
D. C. 221. | 

CONCLUSION. | 

For the reasons heretofore set out, it is respectfully 
submitted that the judgment of the Suprenje Court of 
the District of Columbia should be reversed and the 
case remanded to that court for additional proceed- 
ings in accordance with the request of ofir opening 
brief in this case. 



10 


It is further respectfully requested, in the event 
that the court deems the jurisdictional question mate¬ 
rial that reference may be had to the appendix to 
this brief, which appendix is a reprint of our printed 
brief filed in this court in opposition to appellee’s ap¬ 
plication for the allowance of a special appeal. 

Respectfully submitted, 

J. Marvin Haynes, 

F. Eberhart Haynes, 
Herman J. Galloway, 
Attorneys for Appellants , 
William H. Sprunt, Walter 
P. Sprunt, James Laurence 
Sprunt, et al. 
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IN THE 


Court of Appeals, district of Columbia 


No. 1806. 


Law No. 79310, Supreme Court of the District of 

Columbia. 


Direction Der Disconto Gesellschaft, Petitioner, 

v. \ 

William H. Sprunt, et al., Respondents. 


On Petition for Special Appeal From Order of the 
Supreme Court of the District of Columbia. 


OBJECTIONS BY RESPONDENTS TO PETITION¬ 
ER’S APPLICATION FOR ALLOWANCE OF 
SPECIAL APPEAL. 


STATEMENT OF FACTS, j 

I 

In this case the respondents who are residents and 
citizens of one of the United States, but who are not 
residents or citizens of the District of Columbia, filed 
an action at law claiming recovery of a debt and 
damages for a breach of a contract against the de- 
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fendant, Direction der Disconto Gesellschaft, which 
defendant is not a citizen or resident of any of the 
United States, but a legal entity of Germany. At the 
time of filing the declaration a summons was issued 
and at the same time the respondents filed the neces¬ 
sary papers seeking a writ of attachment against 
Howard Sutherland, Alien Property Custodian, and a 
levy upon funds held by said Custodian as the prop¬ 
erty of said petitioner, Direction der Disconto 
Gesellschaft. 

The petitioner in its petition herein for a special 
appeal erroneously states that the writ of attachment 
was issued after a return of “not found” had been 
noted upon the summons. The writ of attachment 
was in fact issued before this return was made and 
shortlv after the summons had been issued. Howard 
Sutherland as Alien Property Custodian made a 
return and answer to the interrogatories submitted 
after the writ of attachment was returned and the 
answer shows that he then held in his custody large 
sums of money belonging to said petitioner and defen¬ 
dant, Direction der Disconto Gesellschaft, which said 
sums of money have been deposited with and are 
held by the Treasurer of the United States pursuant 
to pertinent provisions of law. 

The marshal, after more than twenty days had 
elapsed, made a return of “not found” upon the 
summons. Thereafter the respondents filed the nec¬ 
essary papers, the sufficiency of which have not been 
questioned by the petitioner, seeking an order of 
publication, and the court duly issued such order of 
publication. While the publication was being made, 
but before the return day fixed therein, and of course 
before proof of publication had been filed, the peti- 
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tioner filed a notice of a motion for an order vacating 
the writ of attachment, vacating the order of publica¬ 
tion herein and quashing the service of thfe summons 
and complaint. 

Thomas H. Creighton, Jr., filed an affidavit in the 
Supreme Court of the District of Columbia in sup¬ 
port of said notice of motion to vacate and quash, in 
which he urges that since neither the petitioner nor 
the respondents are residents or citizens of the Dis¬ 
trict of Columbia, and since said petitioned Direction 
der Disconto Gesellschaft, is not doing business in 
said District and was not found therein, the Supreme 
Court of the District of Columbia has po jurisdic¬ 
tion of either the defendant or the cause of action 
set up in the complaint filed by respondents herein. 
Said Thomas H. Creighton, Jr., also filed in the 
Supreme Court of the District of Columbia, a Memo¬ 
randum in support of the application to vacate and 
quash. j 

The issue thus raised came on for hearing before 
the Supreme Court of the District of Columbia, and 
that court disagreeing with the contentions advanced 
by said petitioner, Direction der Discbnto Gesell¬ 
schaft, by order dated June 26, 1931, overruled such 
motion. The petitioner, Direction der Disconto Gesell¬ 
schaft, now seeks a special appeal to this court from 
that ruling of the Supreme Court of the District of 
Columbia. 

SUMMARY OP CONTENTIONS OF RESPON¬ 
DENTS. 

_ . i 

The Supreme Court of the District of Columbia 
has jurisdiction of both the subject matter and the 
parties: 
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(a) Under applicable statutes Congress has spe¬ 
cifically given to the Supreme Court of the District 
of Columbia jurisdiction in cases like this as a part 
of the general or municipal jurisdiction of the 
Supreme Court of the District of Columbia. 

(b) Under the Settlement of War Claims Act of 
1928, Congress has specifically given the Supreme 
Court of the District of Columbia jurisdiction of 
actions like this as a part of the special jurisdiction 
that Congress has a right from time to time to confer 
upon such court. 

CONSIDERATION OF ARGUMENTS ADVANCED 

BY PETITIONER. 

(a) The statutes do not prohibit the Supreme Court 
of the District of Columbia from exercising juris¬ 
diction in such a case. 

(b) The petitioner has confused the rules applicable 
to District Courts of the United States with the rules 
applicable to the Courts of the District of Columbia. 

CONCLUSION. 

There is no emergency requiring the Court of Ap¬ 
peals to exercise its discretion and grant this special 
appeal, and the contentions of petitioner are so utterly 
devoid of merit that the petition for special appeal 
should be promptly denied. 



ARGUMENT. 

I. 

Under Applicable Statutes Congress Has Specifically 
Given to the Supreme Court of the District of 
Columbia Jurisdiction of Cases Like this as a 
Part of the General or Municipal Jurisdiction of 
the Supreme Court of the District of Columbia. 

i 

It is well settled that the Supreme CcJurt of the 
District of Columbia has three types of jurisdiction: 

1. General or municipal jurisdiction which is com¬ 
parable to the jurisdiction of State Courts.! 

2. The same jurisdiction as District Courts of the 
United States. 

3. Such special jurisdictions as Congress may from 
time to time see fit to confer upon it. 

The case of Kendall v. United States, 12 Peters 524, 
clearly shows that the Supreme Court of the District 
of Columbia exercises a municipal jurisdiction which 
is in the nature of a general jurisdiction and is 
comparable to that of State Courts. 

Section 61 of the Code of 1901 (see also Sec. 43, 
Title 18, Code of the District of Columbia of 1929) 
specifically gives the Supreme Court of the District 
of Columbia the same jurisdiction as District Courts 
of the United States. 

The Supreme Court of the United States in the 
case of Ex parte Bakelite Corporation, 27y U. S. 438, 
at p. 450, very clearly shows that the courts of the 
District of Columbia are legislative courts and have 
such special jurisdiction as Congress njiay see fit 
from time to time to confer upon them, even extending 
to the review of administrative decisionsl See also 
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Keller v. Potomac Electric Co., 261 U. S. 428; Postum 
Cereal Co. v. Calif. Fig Nuts Co., 272 U. S. 693. 

This is also shown by Section 84 of the Code of 
1901 (see also Sec. 91, Title 18, Code of 1929). 

Section 1 of the Code of 1901 (see also Sec. 21, 
Title 1, Code of 1929) provides: 

“The common law, all British statutes in force 
in Maryland on the twenty-seventh day of Feb¬ 
ruary, eighteen hundred and one, the principles 
of equity and admiralty, all general acts of Con¬ 
gress not locally inapplicable in the District of 
Columbia, and all acts of Congress by their terms 
applicable to the District of Columbia and to 
other places under the jurisdiction of the United 
States, in force at the date of the passage of 
this act shall remain in force except in so far as 
the same are inconsistent with, or are replaced 
by, some provision of this code.” 

Therefore, under this statute if the courts of 
Maryland had jurisdiction to issue writs of attach¬ 
ment in a suit between a non-resident plaintiff and a 
non-resident defendant then that jurisdiction exists 
in the Supreme Court of the District of Columbia 
unless it has been specifically taken away. 

In the case of Wever v. Baltzell & Davidson, 6 Gill 
and Johnson 335, decided in* Maryland in 1834, the 
court held that by an act of the Legislature of 
Maryland of 1795, chap. 56, sec. 1, it was provided 
that “if any person whatsoever, not being a citizen 
of this State and not residing therein shall or may 
be indebted unto a citizen of this State, or of any 
other of the United States * * * such creditor 

may in either case make application to any judge 


# * an( j that “on the oath or affirmation * * * 
of such creditor, made before any judge * * * the 
judge shall issue his warrant to the clerk to issue an 
attachment against the lands, tenements, goods, chat¬ 
tels and credits of the debtor.’’ The court further 

i 

pointed out that under this statute only a citizen 
of the state of Maryland or of some otljier of the 
United States is entitled to such a writ, and that 
under this statute in some early cases itj had been 
held that a citizen of the District of Columbia or of 
the territories of the United States could not avail 
himself of the writ, but by the act of the State of 
Maryland of 1825, chap. 124, 1st section^ the right 
to the writ was granted to any inhabitant 0r resident 
of any part of the United States, any one of the 
States, the District of Columbia or the territories of 
the United States. 

It is interesting to note the discussion by the Court 
of Maryland in Barr v. Perry, 3 Gill 313, decided in 
1845, where the court holds that averment; of citizen¬ 
ship or residence in an affidavit for attachment is not 
necessary if such fact is proven at the trial. The 
court then goes on and says that “the obvious design 
of the attachment statute is as well to protect our 
own citizens while within reach of its process against 
any such summary proceedings as to give to citi¬ 
zens of the United States a remedy hgainst the 
debtor whose persons are out of reach of ,its process 
but who have property within its territory or juris¬ 
diction” (at page 322). j 

This jurisdiction under attachment statutes between 
a non-resident plaintiff and a non-resident defen¬ 
dant was exercised by the Courts of the I District of 
Columbia as early as 1806. 
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In the case of Birch & Small v. Butler, 1 Cranch 
(C. C.) 319, the Circuit Court of the District of 
Columbia held that in an attachment under Chapter 
56 of the act of 1795 of the State of Maryland it was 
not necessary to aver in the affidavit that plaintiff 
was a citizen of the United States. 

In the case of Kurtz v . Jones, 2 Cranch (C. C.) 433, 
decided by the Court of Appeals of the District of 
Columbia in 1823, the court held that in an affidavit 
for an attachment it need not be alleged that the 
plaintiff was a citizen or resident of the District of 
Columbia, or of one of the United States, but it would 
be sufficient if these facts were proven upon the trial. 

In the case of Wallace v. Maroney, 6 Mackey 221, 
decided in 1887, the Courts of the District of Columbia 
specifically recognized that the act of 1795 of the 
State of Maryland relating to attachment proceed¬ 
ings was in full force in the District of Columbia, 
and at page 223 points out that substantially the only 
change in such proceedings in the District of Colum¬ 
bia from those which existed in the State of Maryland 
under that act was the authority of the clerk to issue 
an attachment without a previous warrant from a 
judge, and to prescribe certain formalities which 
should precede and follow the issue of the writ. 

In the case of Howard v. Trust Co., 12 App. D. C. 
222, the Court of Appeals of the District of Columbia 
decided in 1898 that the Supreme Court of the District 
had jurisdiction to issue a writ of attachment in a 
case wherein the plaintiff was a resident of the State 
of Tennessee, and the defendant a resident of the 
State of Alabama. 

In the case of Orenstein & Koppel, etc., v. Koppel 
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Industrial Car and Equipment Co., 59 Appj D. C. 221 
(38 Fed. (2d) 532), this court sustained a decision by 
the Supreme Court of the District of Columbia in 
which the Supreme Court had denied a motion to va¬ 
cate an attachment. In that case the decision shows 
that the defendant was a resident of Germany, and a 
writ of attachment was levied under Section 30 of 
the Settlement of War Claims Act of 1928 upon 
funds in the hands of and held by the Alien Property 
Custodian. While it is not shown upon the face of 
the reported decision, the record in this case before 
this court (of which record this court will, of course, 
take judicial notice) shows that the plaintiff was 
not a resident or citizen of the District oi Columbia 
but was a foreign corporation not doing business or 
maintaining an office in the District of Colombia. 

In the case of Sutherland, Alien Property Custo¬ 
dian, v. Kreisch, 59 App. D. C. 351 (41 Fed. (2d) 
974) this court again sustained the jurisdiction of 
the Supreme Court of the District of Columbia to 
issue a writ of attachment under Section; 30 of the 
Settlement of War Claims Act of 1928. Ih that case 
the decision shows that the defendant Vas a non- 

i 

resident of the District of Columbia, and the record 
of the case in this court shows that the pliaintiff was 
a subject of Germany, while the defendant was also 
a resident and subject of Germany whose property 
had been seized by the Alien Property Custodian, 
which property was made the subject of a writ of 
attachment. 

Among other contentions advanced by the Alien 
Property Custodian in that case was the contention 
that the remedy provided by Section 30 of the Set¬ 
tlement of War Claims Act of 1928 did not extend to 

i 


i 

i 
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a German subject or citizen. This court in disposing 
of that contention said (p. 353): 

“Other objections to the judgment of condem¬ 
nation are presented by appellant, but we find 
them unconvincing. The Settlement of War 
Claims Act of 1928 marks a complete legislative 
change in dealing with the property in the hands 
of the Alien Property Custodian. It provides 
for the return of such property (less 20 per cent 
thereof) to the original owners, including enemies 
and allies of enemies, and permits of the recovery 
of creditors’ claims against the owners regardless 
of whether the creditors are enemies or allies of 
enemies. This complete departure from former 
legislative purposes furnishes an answer to the 
argument that the claim sued upon in this case 
does not respond in all particulars to the condi¬ 
tions prescribed in the former acts, when a dif¬ 
ferent Congressional purpose obtained.” 

In view of the issue and decision in this case, the 
remarks of counsel for petitioner at page 10 of his 
argument in support of the petition for allowance of 
special appeal to the effect that in neither the case of 
Sutherland v. Kreisch nor Orenstein <& Koppel v. 
Koppel Ind. Car., etc., “was the question now under 
consideration, even faintly suggested” seem rather 
inappropriate to say the least. 

In the case of Sutherland, Alien Property Custo¬ 
dian v. Deutsche-Asiatische Bank, No. 5067, October 
Term, 1929, the Supreme Court of the District of Co¬ 
lumbia had again issued a writ of attachment, under 
Section 30 of the Settlement of War Claims Act of 
1928, covering funds in the hands of the Alien Property 
Custodian. The plaintiff in that case was a foreign 
corporation, a resident of Germany, and the defen- 
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dant whose property was seized by the Custodian and 
attached in those proceedings was a corporation or¬ 
ganized and existing under the laws of Chin^,. Neither 
the plaintiff nor defendant maintained any office or 
did any business in the District of Columbia. The 
Supreme Court of the District specifically sustained 
the writ of attachment issued in the suit brought by 
this German subject, and the question was rhised as to 
the right of the court to issue such a writ j of attach¬ 
ment upon the application of a resident of! Germany. 
The Alien Property Custodian in an appeal to this 
court again raised this question, and before any de¬ 
cision was reached thereon the appeal was j dismissed, 
which resulted in a recognition by both thisj court and 
the lower court of the jurisdiction and authority of the 
Supreme Court of the District of Columbia to issue 
such a writ and to maintain jurisdiction of ithe action. 

In the cases of Asia Banking Corporation v. Ger - 
mann, At Law, No. 75,144, and Hanson & Orth, et al., 
v . Germann, At Law, No. 75,411, the Supreme Court 
of the District of Columbia issued writs of httachment 
under Section 30 of the Settlement of War Claims Act 
of 1928, covering funds held by the Alien Property 
Custodian, and in each of these suits both! the plain¬ 
tiffs and defendants were non-residents of t;he District 
of Columbia and were foreign corporations! having no 
place of business and conducting no busiiiess in the 
District of Columbia. These suits went to final judg¬ 
ment in the Supreme Court of the District of Colum¬ 
bia. ! 

In view of the foregoing citation of c^ses where 
writs of attachment have been sustained under the pro¬ 
visions of applicable laws with reference to attach- 


i 

i 


i 
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ments in the District of Columbia, as well as specific 
cases decided by this court and the Supreme Court of 
the District of Columbia under this very same section 
which was invoked in the case at bar, to wit, section 30 
of the Settlement of War Claims Act of 1928, it would 
seem hardly necessary to engage in a further dis¬ 
cussion of statutes, cases, etc., but the principle enun¬ 
ciated in the case of United States v. Securities Cor¬ 
poration General y 4 Fed. (2d) 619, at p. 624, should be 
applied, which principle is that in cases where similar 
suits have been so frequently sustained by the Courts 
of the District of Columbia, even though the precise 
question was never presented, the courts at this late 
day will give scant consideration to any such conten¬ 
tion. 

It may be added that the petitioner’s contention 
here involves an argument that the court has no ju¬ 
risdiction of the parties nor of the cause of action. 
While parties may waive a question of the jurisdic¬ 
tion of the person, parties can not waive a question 
of jurisdiction of the subject-matter or of a cause of 
action, and if any such question exists it is the duty 
of the court, sua sponte to determine that question, 
and, if without jurisdiction, to refuse to proceed fur¬ 
ther with the easel As a matter of fact, in the cases 
before this court, the question of jurisdiction of the 
court to issue a writ of attachment upon the applica¬ 
tion of a non-resident German was presented, argued 
and decided by the court. Even if it had not been 
so presented it is almost inconceivable if any such 
fundamental question existed it would have been over¬ 
looked by the supreme Court of the District of Co¬ 
lumbia, by the Court of Appeals of the District of Co¬ 
lumbia, by the attorneys for the various defendants, by 



I 

the attorneys for the Department of Justice repre¬ 
senting the Alien Property Custodian, byj the Custo¬ 
dian himself in paying or permitting the payment of 
a judgment in such case, and by the officers of the 
Treasury Department in permitting the payment to 
be made on a judgment which, if jurisdiction was 
lacking, was absolutely void. 

Looking further into pertinent statutes we find that 
Section 445 of the Code of the District of Columbia 
of 1901 (see also Section 121, Title 24, Code of 1929) 
provides: 


“In any action at law in the Supreme Court of 
the District for the recovery of * * * a debt, or 
damage for the breach of a contract, j express or 
implied, if the plaintiff, his agent or attorney, 
either at the commencement of the! action or 
pending the same, shall file an affidavit, * * * 
showing the grounds of his claim ^nd setting 
forth that the plaintiff has a just right to recover 
what is claimed in his declaration, * * * and where 
the action is to recover a debt stating the amount 
thereof, and where the action is to recover dam¬ 
ages for the breach of a contract sjetting out, 
specifically and in detail, the breach complained of 
and the actual damage resulting therbfrom, and 
also stating either, first, that the defendant is a 
foreign corporation or is not a resident! of the Dis¬ 
trict, or has been absent therefrom for |at least six 
months; * * * the clerk shall issue a writ of at¬ 
tachment and garnishment, to be levied upon so 
much of the lands, tenements, goods, chattels, and 
credits of the defendant as may be necessary to 
satisfy the claim of the plaintiff(hbre follows 
the provision with reference to a bond)! 


Section 446 of the Code of 1901 (See a^so Section 
122, Title 24, Code of 1929) provides that the marshal 
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shall serve notice on the defendant if he is found in 
the District, and on any person in whose possession 
any property of the defendant may be attached, to 
appear in court on a day fixed, and show cause, if any 
there be, why the property so attached should not be 
condemned and execution thereof had. “If the de¬ 
fendant is returned ‘Not to be found’ such notice shall 
be given by publication to the following effect, name¬ 
ly:” (Here follows a prescribed form of publication). 

These statutes specifically provide, as a part of the 
municipal jurisdiction of the Supreme Court of the 
District of Columbia, for proceedings like those which 
have been invoked in the case at bar. They do not 
exclude from the benefits of such remedies non-resi¬ 
dents of the District of Columbia and they make such 
remedies specially applicable against non-resident de¬ 
fendants. 

Section 112 of the Code of 1901 (see also Section 
374, Title 24, Code of 1929) provides: 

“In a suit against a corporation, whether for¬ 
eign or domestic, if process can not be served, 
such corporation may be proceeded against as a 
non-resident defendant, by notice by publication.” 

Section 105 of the Code of the District of Columbia, 
1901 (See also Sec. 378, Title 24, Code of 1929) pro¬ 
vides : 


“Publication may be substituted for personal 
service of process upon any defendant who can 
not be found and who is shown by affidavit to be a 
non-resident, or to have been absent from the Dis¬ 
trict for at least six months, * * * in suits for par¬ 
tition, divorce, by attachment, * * * and in all 
actions at law and in equity which have for their 



immediate object the enforcement or establish¬ 
ment of any lawful right, claim, or demand to or 
against any real or personal property within the 
jurisdiction of the court.’’ 

i 

Thus another statute specifically authorises service 
upon non-resident defendants in actions |by attach¬ 
ment by substituted process of publication, j No where 
has the remedy been taken away from a npn-resident 
plaintiff and everywhere has it been givep against a 
non-resident defendant. 

Under the statutes of Maryland hereinbefore re¬ 
ferred to and under the decided cases of both the 
Courts of Maryland and those of the ^District of 
Columbia it is definitely shown that this ri^ht always 
has been and still is given to a non-resident plaintiff 
against a non-resident defendant. 

The only reasons assigned by petitioner for the 
alleged lack of jurisdiction in a suit by a non-resident 
against a non-resident are the provisions of Section 
44, Title 18, Code of 1929. These provisions do not 
appear in the Code of 1901, which fact we shall here¬ 
inafter further discuss. But even assuming that such 
provisions are a part of the existing law applicable to 
the Courts of the District of Columbia, it is respect¬ 
fully submitted that they do not have the meaning or 
significance for which petitioner here contends. This 
section reads as follows:— 

“Said court, except as otherwise provided in 
this title, shall have cognizance of all crimes and 
offenses committed within said district and of all 
cases in law and equity between parties, both or 
either of which shall be resident or be found with¬ 
in said district and also of all actions or suits of 
a civil nature at common law or ip equity, in 
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which the United States shall be plaintiffs or com¬ 
plainants; and of all seizures on land or water, 
and all penalties and forfeitures made, arising or 
accruing under the laws of the United States in 
the District. (R. S. D. C. sec. 763; Feb. 27, 1877, 
19 Stat. 253, c. 69, sec. 2; Mar. 3, 1901, 31 Stat. 
1200, 1202, c. 854, secs. 64, 66, 67, 83.) ” 

The petitioner contends that by the above pro¬ 
visions jurisdiction is excluded from the Supreme 
Court of the District of Columbia in any case except 
where both or either of the parties shall be resident 
of or be found within the District. In the first place, 
this statute does not contain any such provision. It 
gives the court jurisdiction of all cases at law or in 
equity where both or either of the parties shall be 
resident of or found within the District, but it does 
not say that the court shall not have jurisdiction in 
any other cases. It does not attempt to repeal or do 
away with any other existing jurisdiction, and it does 
not attempt to deprive the court of any jurisdiction 
which it has previously exercised. 

As above shown the Courts of the District of 
Columbia even from their inception have exercised 
jurisdiction in suits by attachment between non¬ 
resident plaintiffs and defendants. This jurisdiction 
has continued through the years and there is no at¬ 
tempt, effort or apparent intention in this quoted pro¬ 
vision of the Code (assuming that the same is ex¬ 
isting law, which assumption we do not admit) to take 
away from the courts or impair the jurisdiction con¬ 
ferred by other provisions of existing statutes. 

In conclusion upon this phase of the case we can 
but reiterate that the jurisdiction here claimed is 
clearly established by the decisions of the Courts 
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of Maryland, the decisions of the Courts of the 
District of Columbia, and the statutes applicable to 
the jurisdiction of the courts, and the contention by 
petitioner to the contrary almost border^ upon the 
frivolous. 

n. 

Under the Settlement of War Claims Act of 1928, Con¬ 
gress Has Specifically Given the Supreme Court 
of the District of Columbia Jurisdiction of Ac¬ 
tions Like This as a Part of the Special Jurisdic¬ 
tion that Congress Has a Right from Time to 
Time to Confer Upon Such Court. j 

Section 30 of the Settlement of War Claims Act of 
1928 (45 Stat. 275, 50 U. S. C. A., Appendix, Sec¬ 
tion 30) provides as follows:— 

i 

i 

“Any money or other property returnable 
under subsection (b) or (n) of section 9 shall, 
at any time prior to such return, be subject to 
attachment in accordance with the provisions of 
the code of law for the District of Columbia, 
as amended, relating to attachments! in suits at 
law and to attachments for the enforcement of 
judgments at law and decrees in equity, but any 
writ of attachment or garnishment issuing in 
any such suit, or for the enforcement of any 
judgment or decree, shall be served only upon 
the Alien Property Custodian, who shall for the 
purposes of this section be considered as holding 
credits in favor of the person entitled to such 
return to the extent of the value of the money 
or other property so returnable. Nothing in this 
section shall be construed as authorizing the 
taking of actual possession, by aiiy officer of 
any court, of any money or other property held 
by the Alien Property Custodian or by the 
Treasurer of the United States.” 


i 

i 

i 

i 
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In connection with this statute we should consider 
Section 84 of the Code of 1901 (see also Sec. 91, Title 
18, Code of 1929) which provides:— 

“The said district court shall have and exer¬ 
cise the same powers and jurisdiction as the other 
district courts of the United States, and such 
further special jurisdiction as may from time to 
time be conferred by Congress,’’ etc. 

The case of Kendall v. United States, 12 Peters 524, 
early recognized the fact that the Courts of the Dis¬ 
trict of Columbia could exercise any such special 
jurisdiction as Congress might confer. 

The case of Ex parte Bakelite Corporation , 279 
U. S. 438, at page 450, specifically determined that 
the Courts of the District of Columbia are legislative 
courts, and Congress could confer upon them such 
functions and jurisdiction as it might see fit, even to 
a review of administrative decisions. 

Congress has very clearly shown in Section 30 of 
the Settlement of War Claims Act of 1928, that it 
intended to provide a remedy for creditors of German 
nationals whose property had been seized by the Alien 
Property Custodian during the late World War. 
When this property was seized Congress reserved the 
power to make such disposition thereof as it might 
ultimately determine. The so-called Winslow Act of 
1924 showed a disposition upon the part of Congress 
to finally dispose of a portion of the property so 
taken over by the Custodian, and the Settlement of 
War Claims Act of 1928 was the final determination 
by Congress as to the ultimate disposition of these 
properties. The power of Congress over this prop¬ 
erty when seized was complete, United States v. 
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Chemical Foundation, 272 U. S. 1. A Gernian defen- 
dant here does not stand in the same situation as an 
American citizen, and has no right to complain of any 
disposition that Congress may see fit to make of this 
property. Congress might have confiscated itj, or might 
have given it to some person entirely different from 
the former owner, or might have done anything that 
it pleased with the same, and the former German 
owner was not in a position, legally or otherwise, to 
complain or object. When Congress did decide to 
return this property, it had the right and power to 
impose such conditions that it saw fit, and the former 
owner must accept such conditions or not receive the 
returned property. 

Congress has here imposed conditions. It first pro¬ 
vides that should the property be returned it shall at 
any time, up to the time of the return, be Subject to 
the action of creditors of the former owner by suits 
in attachment. To use the words of MJustice 
Holmes in White v. Mechanics Securities Corporation , 
269 U. S. 283, at p. 300: j 

l 

i 

I 

“The funds were seized adversely by the 
United States in time of war. They are in its 
hands; it has declared by an Act of Congress 
what shall be done with them, and that is the end 
of the matter.’’ 

i 

i 

i 

i 

It is therefore respectfully submitted that the con¬ 
ditions which Congress has imposed upon the return 
of this property of requiring the same to be subject 
to the claims of creditors is a valid exercise by Con¬ 
gress of its powers and rights, and is binding upon 
the petitioner herein, and petitioner has np legal or 
other status upon which to question the same. 
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This court in the Kreisch case, supra, and in the 
case of Orenstein & Koppel, etc., supra, clearly 
recognized the right of Congress to do this, and the 
intention by Congress to afford this remedy to Amer¬ 
ican and other creditors. The existence of the same 
remedy has been fully recognized by the Supreme 
Court of the District of Columbia in numerous other 
cases hereinbefore referred to. The logical conclu¬ 
sion of the contention of the petitioner herein would 
lead to the absurd result that this remedy which 
Congress intended to afford to all creditors, and 
especially to all American citizens, could be exercised 
only by such claimants as happened to reside or con¬ 
duct business in the District of Columbia. It is al¬ 
most inconceivable that any German defendant would 
be found in the District of Columbia. Therefore, if 
one of the parties must reside or be found in the 
District of Columbia before jurisdiction of the courts 
in this proceeding could be invoked, the plaintiff would 
have to be found there, with the result that the very 
purpose and intention of Congress would be nullified 
and thwarted except as to those creditors who hap¬ 
pened to be residing in the District of Columbia. 
Only the most urgent reasons which do not exist in 
this case should compel the court to give this statute 
anv such construction. 


m. 

CONSIDERATION OP ARGUMENTS ADVANCED 

BY PETITIONER. 

The petitioner strenuously insists that Section 44, 
Title 18 of the Code of 1929, which gives to the Su¬ 
preme Court of the District of Columbia jurisdiction 
“of all cases in law or equity between parties, both or 
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either of which shall be resident or be found within 
said district” excludes from the jurisdiction of the 


court suits by attachment under Section 30 of the 
Settlement of War Claims Act of 1928, by a non¬ 
resident plaintiff against a non-resident defendant. 

The petitioner points out that this provision of 
the statute does not appear in the act of March 3, 
1863 (12 Stat. 762). That it first appears in the act 


of February 27, 1877 (19 Stat. 253) and again 
as Section 22, Chap. XXXV of the Compiled Statutes 


of the District of Columbia of 1894 (p. 296). Peti¬ 
tioner contends that the provision is nowhere found 
in the Code of 1901, but asserts that it again appears 
as Section 44, Title 18, of the Code of 1929. 

At the argument of this motion in the Supreme 
Court of the District of Columbia, the court very 
pertinently pointed out that the Code of 1929 was 
not an official Code but merely a compilation, while 
the Code of 1901 was an official code enacted as such 
by Congress, and that the fact that this provision did 
not appear in the Code of 1901 was an indication that 
it was no longer in existence and its recurrence in 
the Code of 1929 was not a reenactment of such 
provision and did not revive the same if it had other¬ 
wise ceased to exist as law. 

Counsel for petitioner attempted to have the court 
base its decision overruling the motion to vacate and 
quash upon this ground alone, but the court respect¬ 
fully declined to limit its decision in any such a 
manner, and clearly stated that for other Igrounds he 
felt the motion to vacate and quash should be over¬ 
ruled. It is, therefore, felt that any intimation in the 
petition for allowance of special appeal tb the effect 
that this was the reason of the. ruling of the lower 


i 

i 

i 

i 
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court in overruling the motion is entirely unfair 
and unfounded. 

It is respectfully submitted, however, that the sug¬ 
gestions by the lower court in this respect are entirely 
sound, and that since the Act of 1877 was not re¬ 
enacted in the Code of 1901, it is not existing law in 
the District of Columbia to-day, and the mere inclu¬ 
sion of such statute in the Code of 1929 does not have 
the effect of reviving the same or serve as a re-enact¬ 
ment of this obsolete statute of 1877. 

It will be recalled that the Code of 1929, Sec. 2, 
Title 1, provides that: 

“The matter set forth in the edition of the 
Code of the District of Columbia current at any 
time shall, * \ * * establish prima facie the 

laws, general and permanent in their nature, re¬ 
lating to or in force in the District of Columbia, 
* * * 


Therefore, the fact that this statute of 1877 is found 
in the Code of 1929 is not conclusive that it is exist¬ 
ing law, and the fact that it was not included in the 
code of 1901, which was officially enacted as the Code 
for the District of Columbia and as such given force 
of law (which was many years after this act of 1877 
was passed) is a clear indication that by the enact¬ 
ment of the Code of 1901 this provision of the act of 
1877 was done away with. 

But assuming that the provision of Section 44, Title 
18 of the Code of 1929 is existing law, we have here¬ 
inbefore shown that it does not have the force and 
effect for which the petitioner contends. This statute 
attempts to confer jurisdiction in a given class of 
cases, but does not'attempt to exclude jurisdiction in 
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any other class or to take away any jurisdiction that 
might then be existing, and as we have heretofore 
shown the jurisdiction of the courts in attachment 
proceedings by a non-resident plaintiff against a non¬ 
resident defendant has been recognized and accepted 
from the inception of the Courts of the district of 
Columbia down to and including the present time. 

The petitioner has also cited some cases bearing 
upon the proposition that unless the jurisdiction is 
specifically given by statute no such jurisdiction 
exists. It is respectfully submitted that this is a 
confusion of the rules applicable to the District 
Courts of the United States and the rules applicable 
to the courts of the District of Columbia, the courts 
of the District of Columbia have three types of juris¬ 
diction: (1) General or municipal jurisdiction; (2) 
the same jurisdiction as other District Courts of the 
United States; and (3) such special jurisdiction as 
Congress may from time to time confer upop. them. 

The District Courts of the United States are, of 
course, courts of limited jurisdiction, and if their 
jurisdiction is not given by statute it does not exist. 
This same rule might be true as to the jurisdiction 
of the Supreme Court of the District of Columbia 
when it is acting as a District Court of the United 
States, but it is not true as to the general br munici¬ 
pal jurisdiction of the Supreme Court of the District 
of Columbia. The rule also has no application when 
Congress has specifically conferred such jurisdiction 
upon the court. 


CONCLUSION. 

Of course the granting of a special appeal lies 
within the sound discretion of this court. It is only 
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in cases of pressing emergency and when serious in¬ 
justice might result from delay, and this is made to 
appear affirmatively by the party desiring the ap¬ 
peal, that the court will allow the same. United States 
Electric Light v. Ross, 9 App. D. C. 558. This case 
does not present any such situation. There is abso¬ 
lutely no merit in the contention of the petitioner, 
and to grant this appeal^ instead of saving the time 
of any one would merely waste the time of this court 
and of the parties who would be required to present 
the case before the court. 

For the reasons hereinbefore set out it is respect¬ 
fully submitted, and, therefore, prayed that the peti- 
tion'pf the Direction der Disconto Gesellschaft for a 
special appeal to this court be denied. 

Respectfully submitted, 

J. Marvin Haynes, 

F. Eberhart Haynes, 
Herman J. Galloway, 
Attorneys for Respondents , 
William H . Sprunt, et al . 



